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Bas us a 
HE great length of time neceſ- 
fo for completing this work would 
have long delayed its publication: 
and therefore the author was in- 
duced to publiſn it in parts; which 

he has ſo divided, as that each of 
them may be ſeparately uſeful, and 
at the ſame time ſubſervient to his 
general pla. | 
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The firſt part, which is now pub- 


liſhed, contains the whole of the 
9 2 7 | A 2 proceedings 
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all that. Is ieee to the . 
ings by and againſt attornies, and 
other officers of the court , TI 
feers| of the jrcalm; eat med 

the houſe of commons; upon = 
writ of habeas corpus; and againſt 
Friſerer, in he actual guſtady of 
the marſhal or Meri & c. la a 
ſccond part it is intended to conti- 
nue the proceedings from the plea 
to the final judgment: and in a 
third, to treat of the means of en- 
forcing a judgment by execution; of 
reverſing it by writ of error; and 
reviving it by ſire facias; with the 
proceedings in replevin, &c. 


The 


PREFACE. v 


The ſecond and third parts are 
in a ſtate of conſiderable forward- 
neſs: but on account of the author's 


profeſſional avocation, it may be 
ſome years before they are pub- 
liſhed, - 


j Temple, 
Nov. 1, 1790. 
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re civi] in. 
WF juries is by action, which is real, perſo 
| nal, or mixed. In a real action, the pro- 
ceedings are in rem, for the recovery of 
real property only; in a perſonal action, 
| they are in perſanam, for the recovery of 
ſpecific chattels, or of ſome pecuniary 
ſatisfaction or recompence; and in a mixed 
action, they are in rem et perſonam, for 
the recovery of real property, and da- 
mages for withholding it. In the follow- 
ing work, it is the author's intention to 
treat of the means of commencing and 
proſecuting a per/ona/ action, in the court 
| of king's bench, by a methodical ar- 
rangement of the ſeveral acts of parlia- 
ment, rules of court, and judicial deci- 
„ oo » 
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2 Df the Original TUrit. 
The means of commencing a perſonal 
action in this court are—  __ 3 
% Writ, © 43 
II. By ATTACHMENT or Prrvitece, 
at the ſuit of the attornies and officers of 
the court. 
III. By BILL; which is fourfold : - 
1. Againſt the attornies and of. 
ficers of the court. 
2. Againſt peers, and mem- i 
bers of the houſe of commons. 
3. In treſpaſs. 3 
13 nt? Againſt 7 ſon : 11 9 
An original writ is a_mandatory letter 1 
from the king in chancery, ſealed with 
his great ſeal* ; and lies in 40 pe ſonal ac ll - 
tions, againſt every perſon not privileged 
as an artorney, officer, or priſoner of the 
court. Formerly, indeed, it was not ufual 
to proceed in the king's bench by original I + 
writ, in debt, deiinut, or other action of 
5 MEI 3% T . 
a mere. civil nature. But the modern ll ? 
practice is different; and in a late caſe, « 
where the defendant pleaded to the juriſ- WF © 
diction, in an action of debt commenced if * 
Judgment BY * 
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by original writ, the court gave - 
on demurrer for the plaintiff and de- 
clared, that if ſuch a plea. ſhould come 


Finch, L. 237. 3 Place. Com. 27 
56. Trye's jus filizarii, 55 77. 3 Bla 
E Cas. temp. Hardw. 3 17. "#1 
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Or the Original Writ. 3 


before them again, they would inquire 
by whom it was ſigned. On the other 


hand, an original writ was formerly the 


moſt common, if not the only ground of 
proceeding againſt peers and members of 
the houſe of commons“: but now, by ſta- 
tute 12 & 13 W. III. c. 3. §. 2. they may 
alſo be ſued by original bi, and ſum- 
mons, attachment, and diſtreſs infinite'. 
Still, however, an original writ is the 
only ground of proceeding againſt a cor- 
poration, or hundredors, on the ſtatutes of 


3 hue and cry, &c.'; or where, by reaſon 
of the defendant's being abroad, or keep- 


ing out of the way, he cannot be arreſted 
or ſerved with proceſs.» There is alſo this 
benefit attending it, in other caſes; that 
after judgment in an action by original, a 


-writ of error will not lie in the exche- 


quer chamber, where it is often brought 
for the mere purpoſe of delay, but only 


in parliament*.' The reaſon is, that at 


common law, no writ of error lay, ex- 
cept in parliament, from the judgment of 
this court; and the ſtatute" which gave 
a writ. of error in the exchequer cham- 
ber, only extends to ſuch actions as are 


firſs commenced in the ' king's bench: 


4 'Trye, 9. 13. Say. Rep. 63. Cowp. 844. 2 Ld, 
Raym. 1442. 2 Str. 734. 8. C. f'Trye, 11. 81 
Sic. 424. Trye, 6. 2 KM. d $ © {5os al 
192 - B 2 therefore, 


4 Pk the Original TUrit. 


therefore, though a writ of error will lie 
in the exchequer chamber, on a judg- 


ment by bill, which originates in the 8 


king's bench; yet it is otherwiſe where 
the judgment is upon an original writ, 
which iſſues out of chancery, where the 7 


action in that caſe is firſt commenced. 


Original writs are calculated for the 


commencement or removal of actions. And 
they are either de curſu, or magiſtralia' : # 
the former were framed in the king's 


court, before the diviſion of it; the latter 
were made out by the maſters in chan- 
cery, | purſuant to the ſtatute of W/m. 2. 
c. 24. In perſonal actions, they are ex ⁵ 
contractu, vel ex delicto“; upon contracts, 
or for wrongs, immediate or conſequential. I 
Actions upon CONTRACTS are aſſumpſit, 
covenant, debt, detinue, &c. Aſſumpſit lies 
for the recovery of damages upon con- 


tracts, expreſs, or implied, without deed. 
Contracts of this nature relate to perſons, 
perſonal property, and real property. 


Reſpecting perſons, they are to forbear, 


indemnify, marry, ſerve, employ, &c. 
Reſpecting perſonal property, they are to 
buy, ſell, exchange, accept, deliver, take 


back or warrant cattle or goods; to hire, 


| i Run. Ej 83, &c. Gilb. K. B. 319. * Trye, 1. J 
12. 93. 'Gilb, K. B. 312. 1 Inſt. 54. b. 7. b. 2 
Inſt 407 670. 7 Co. 4. a. Co. 48, 9. 31 Bae. 
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Abr 26, Gilb. C. P. 5. 
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lend, keep, take care of, or redeliver 
them; or to perform ſome work about 
them, as to carry, ſhip, &c. ; to provide 
neceſſaries; to pay money, in conſideration - 
of precedent debts, (uſually termed inde- 
"IX bitatus afſumpſits,) forbearance, indemnity, 
marriage, ſervice, the ſale, exchange and 
hire of goods, performance of works, 
neceſſaries, or the ſale, exchange, aſſign- 
ment, or uſe of lands, &c. ; upon bills of 
exchange, foreign or inland, promiſſory 
notes, policies of aſſurance on lives or 
ſhips, &c. wagers, accounts ſtated, awards, 
= bye-laws, or foreign judgments ; and for 
& tithes, tolls, port duties, fines and amer- 
ciaments: to repay money; concerning 
ſecurities; and to account. Reſpecting 
real property, they are to buy, ſell, ex- 
change, take, let, aſſign, hold, repair or 
quit lands, &c. Covenant lies for the re- 
| covery of damages upon contracts by deed, 
as upon articles of agreement, charter 
parties. of affreightment, indentures of 
apprenticeſhip, leaſes, mortgages, &c.— 
Debt lies for the recovery of a ſum cer- 
| tain upon acts of parliament, judgments, 
ſtatutes, recognizances, ſpecialties, - and 
imple contracts, expreſs or implied. 
Detinue lies, upon a delivery or finding,. 
for the recovery of goods in ſpecie, or da- 
mages for detaining them. 
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Actions for WRONGS are treſpaſs, vi ct t: 
armis, for ſuch as are immediate; and MW» 
actions on the caſe, for ſuch as are merely Mt! 
conſequential, "Treſpaſs vi et armis lies e. 
to recover damages for immediate wrongs, P 
to perſons, by menaces, aſſault, battery, MW 
wounding, mayhem, or falſe impriſon- 2 
ment; to perſonal property, by injuring, MF! 
taking away, detaining or converting cat- © 
tle or goods; and to real property, as to b 
houſes, lands, fiſheries, &c. Actions ou RF 8 
the caſe lie to recover damages for conſe- i Fc 
guential wrongs, or torts, ariſi ng from MW {< 
malefeazance, or doing what the defendant P 
ought not to do; non-feazance, or not WF" 
doing what he ought to do; and misfea- © 
zance, or doing what he ought to do, im- te 
properly. Theſe actions are for torts to 4 
perſons, perſonal property, and real pro- fi 
- perty corporeal or incorporeal. —To per- 
ſons, they are for publick nuiſances, which WF 
oceaſion private inconvenience, keeping il © 
4 miſchievous animals, negiigence in riding 
1 horſes, driving carriages, or navigating 4 
4 veſſels", &c. un/hilfulneſs or improper con- 1 
duct of ſurgeons, & c. malicious proſecu- 
tions, libels, ſcandalum magnatum, defa- 
mation of common perſons, criminal con- 
verſation, and ſeducing, harbouring, 


— — —— 


» The wrongs here mentioned as affecting perſons, 
may and do frequently affect per /onal property. 


taking 


Df the Original Crit, 


9 taking away, impriſoning or beating 
wives or ſervants. To perſonal property, 


they are for trover and converſion, ex- 


Neeſſive or irregular diſtreſſes, reſcues, 
pound: breaches, eſcapes, falſe returns, 
and other miſconduct of ſheriffs, &c. 


deceit on the ſale of cattle or goods, or 


immo derate uſe of them when lent or let 
7 to hire; - and againſt carriers by land or 
V by. water, wharjingers, innkeepers, farriers, | 
9 [5 &c. To real property corporal, they are 


a, Bene, of a private nature, to hou- 


E | 725 lands, &c, to the prejudice of the 
B plaintiff's 8 poll 

ture of TS) 30 for not repairing fences, 
or for not carrying away tithes, &c. And 
IF to real property incorporeal, they are for 


eſſion or reverſion; ; in na- 


di turbance of commons, Wang, offices, 
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In actions upon ontrads. the plaintiff 
may join, in the | ſame writ, different. 


I cauſes of action 1 in afſump/e it, or in cove- 
nannt, debt, or detinue: and he may join. 
debt and detinue in the ſame writ'. But 


he cannot join . aſumpfit with covenant,, 


nor debt or detinue. with either of them. 
Y In actions for Wrongs, he may join diffe- 
IF rent cauſes of action in treſpaſs, or in caſe. 


But he cannot join treſpaſs with caſe, nor 


either of them with any ſpecies of con- 


"I Will 248. o C. FP. 1 Bac. Abt. 30. 
tract. 


8 Ot the Original Crit. 


tract. There are however ſome cauſes of 

action, for which the plaintiff may bring ⁶ 
aſſumꝑſit or caſe, as for deceit on the ſale, 

or immoderate uſe, of cattle or goods, ⁶ 
and againſt carriers, &c. And there are 

ſome wrongs of ſo peculiar a nature, that | 
they may be conſidered either as torts or 

treſpaſſes : ſuch are criminal converſation, i , 
or for taking away, impriſoning or beat- FF , 
ing the plaintiff's wife or ſervant, per 
quod conſortium vel ſervitium amiſit. Theſe WF 
wrongs are not immediate, but conſe- I 
quential; the plaintiff may declare for i 
them by bill with a quod cum, which is t 
not allowed in ?reſpaſs'; the plea of the il x 
ſtatute of limitations is not guilty within 
fix years', and not, as in zre/þa/s and 45 
ſault, within four years; and though the 
plaintiff ſhould not recover forty ſhillings 
damages, he is nevertheleſs entitled to full 
cots*. For theſe reaſons, they may be 
conſidered as torts, But yet, as they are 
attended with violence, they may alſo be 
conſidered as treſpaſſes vi et armis and 
they may be joined in the ſame writ with 
either; not for the reaſon given in the 
books", that a general action of treſpaſs 
and a ſpecial action upon the caſe may be 


42 Wil. 319. 3 Will, 348. 1 T. R. 274 2 
Salk. 636. 1 Str. 621. 2 Bur. 753. * 1 Salk. 206. | 
3 Will. 319. * Aleyn, 9. 1 Bac, Abr. 30. 
Joined 
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joined in the ſame writ, but becauſe, from 
the peculiar nature of the wrongs, they 
may be made the ſubjects of either ac - 
tion. And hence, there is a writ de uxere 
abductd, cum bonis viriv; and i: is uſual to 


The original writ is iſſued by the cur/- 


tor, who is ſo called from the writs de 


curſu; and, where the plaintiff's demand 


2X exceeds forty pounds, a fine is payable to 
the king, by way of compoſition for the 


liberty of ſuing in his court“; which fine 
is eſtimated according to the amount of 


I the. demand, being fix ſhillings and eight- 


pence for every hundred marks, or ten 


= ſhillings for every hundred pounds. 


In actions of covenant, debt, and deti- 
nue, the original writ is called a pracipe ; 
by which the defendant has an option given 


him, either to do what he is required, or 


ſhew cauſe to the contrary: but in afſump- 
it, and actions for wrongs, it is called a 
pone, or /i te. fecerit ſecurum; by which 
the defendant is peremptorily required to 
ſhew cauſe, in the firſt inſtance*, In point 
of form, the original writ is ſpecial or 


general, nominatum vel innominatum. The 


former contains the time, place, and oer 


„F N B. 89. » Lütw. 1249. * Gilb. C. P. 
„re 58, 9. Finch, L. 257. 1 Bac. Abr. 


B 5 circumſtances 
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eircumſtances of the demand, very par. 
ticularly; the latter, only a general com- 
plaint, without expreſſing the particu- 
lars, as the writ of treſpaſs "a clauſum = 
fregit, &c. But in order to fave the great 
and unneceſſary expence of ſuing forth 
| 5 zcial writs, in ſmall and trifling ſuits, it 
is enacted', that © no ſpecial writ or 
<< procels ſhall be iſſued out of any ſu- 1 
© perior court, where the cauſe of ac. 
ee tion ſhall not amount to the ſum of ten 
* pounds or upwards.” And by a late 
0 <« in all actions, in which the A Se 
US plaintiff ſhall proceed againſt the de. 


+: 
1 
{iN 
8 
5 
1 


“ fendant by ſpecial original writ, and 
* ſhall recover leſs than the ſum of fifty il 

< pounds, he ſhall not, on taking coſts, 
be allowed any more or other colts, 4 ; 
0 4 than he would be intitled oh, in caſe 
«he had proceeded by bill ; in 4 1 
* ſuch actions, in which de Co -ould not, 1 
* proceed by bill, or in Which an de. 4 
4 fendant ſhall be actually due 8 
Ihe original writ ſhould be directed wil 

the ſheriff or ſheriffs of the county where 

the action is brought, and intended to de 

| tried: and the venus ſhould be laid 1M 
tat county. But there is a diſtinction 4 
2 local and ee en 


& , 4 — 
_— 1 a 0 0 1 2 1 4 28 $ 2 


| = : Wher 
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Where the action could only have ariſen 
in a particular county, it is local, and the 
venue muſt be laid in that county; for if 
it be laid elſewhere, the defendant may 
demur to the declaration', or the plain- 
tiff, on the general iſſue, will be nonſuited 
at the trial. But where the action might 
have ariſen in any county, it is tranſitory, 

and the plaintiff may, in general, lay the 
venue wherever he 'pleates*; ſubject to 

its being changed by the court, if not 
laid in the very county where the adtion 
23 aroſe. Thus, in an action upon a leaſe 
for rent, &c. founded on the privity of 
eftats, as in debt by the aſſignee® or de- 
viſee of the leſſor againſt the leſſee, or 
by the leflor*, or his perſonal repreſenta- 
tives, againſt the aſſignee of the leſſee, 
or againſt the executor of the leſſee in 
the debet and detinet”", or in covenant by 
the grantee of the reverſion againſt the 
aſſignee of the leflee", the action is local; 
and the venue muſt be laid in the county 
where the eſtate lies. But in an action 
upon a leaſe for rent, &c. founded on 

the privity of contract, as in debt by the 


© x Will, 165. f Cowp.. 410. 2 Blac Rep. 1033. 
* Gilb. C. P. 84. * Cro. Car. 183. 1 Wilſ. 165. 
1 W. Jon. 5.5 * 6 Mod. 194. I Latch, 197. * 2 

eb. 


Lev. 80. 3 135. 8. C. Gilb. Debt, 403. Gilb. C. 
P. 91. Carth. 182. 3 Mod. 336. 1 Salk. 80. 1 
Show. 191. S. C. 6 Mod. 194. S. P. 

5 leſſor 


9 
5 * 
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leſſor againſt the lefſee*, or his executor 
in the detinet only“, or in covenant by the 
lefſor* or grantee of the reverſion * againſt 
the leſſee, the action is 7ran/itory ; and 
the venue may be laid in any county, at 
the option of the plaintiff. 18 1 


There are, however, ſome actions, of MF 
a. franſitory nature, wherein the venue 
mult be laid in a particular county. Such 
are all actions upon penal ſtatutes', and 
actions upon the caſe, or tręſpaſt againſt 
juſtices of peace, mayors or bailiffs of 
cities or towns corporate, headboroughs, 
portreves, conſtables, tithingmen, church- 


wardens, &c. or other perſons acting in 


their aid and aſſiſtance, or by their com- 


mand, for any thing done in their official 


capacity; and alſo actions againſt any i 
perſon or perſons, for any thing done by 4 
an officer or officers of the exci/e' or cij- 


toms*, or others acting in his or their aid, 


in execution, or by reaſon of his or their 


office. In theſe actions, the venue, by 


various acts of parliament, muſt be laid 
in the county where the facts were com- 
mitted, and not elſewhere, On the other 


6 Mod. 194. 2 Str. 776. Y Gilb. Debt, 403. 
Gilb. C. P. 91. 9 3 Lev. 154. 1 Saund. 238. Canth 1 
183. 1 Wilſ. 168. Stat. 21 Jac. I. c. 4. ſ. 2. 1 
Sid. 287. Stat. 21 Jac. I. c. 1. ſ. 5. 20 G. 
III. c. 70. f 34. 24 G. III. Seff. az c. 47.1 3335. 
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hand, the venue in a tranſitory action is 
in ſome caſes altogether optional in the 
plaintiff; as where the action ariſes in 
2X ales", or beyond the fea?, or is brought 
upon a bond or other ſpecid tyr, promiſ- 
ſory note, or bill of exchange, for ſcan. 
dalum magnatum, or a libel diſperſed 
chroughout the kingdom', againſt a car- 
trier or lighterman', for an eſcape” or falſe 
return; and in ſhort, wherever the cauſe 
of ation is not wholly and neceſſarily 
confined to a ſingle county. In theſe caſes, 
the venue cannot be changed by the deer, 
but upon a ſpecial grounds. 

The original writ, iſſuing out h 
cery, ſhould be 2% d or witneſſed in the 
king's name at Weſtminſter, or wherever 
elſe the chancery is holden” ; and as that 
court. 1s . to be always e It 


| Say. Rep. 77. Comp: ry 1 Kab. 65. 1.6 d. 
87. Sty. P. R. 63 1. 2 Str. 878. Andr. 66. R. M. 
10 G. 15 Gilb. K. B. 339. Gilb. C. P. go. Ba- 
lin v. Kent. E. 20 G. III. * Andr. 66. R. M. ro 
G. II. (c) T. R 551. Precious v Bennet. E. 25 G. 
III. But ſee 1 Will. 4 41. Say. Rep. 7. contra. 1 
Lev. 56. 2 Salk. 668. 8 S. C. 2 Str. 807. 
Barnes, 482. Gilb. C. P. 90. bi T. R. 571. 647. 
3. T. R. 306. 652. 2 Salk. 670. 41 Keb. 65. 1 
Sid. 87. 2 Salk. 670. 2 Salk. 669. 2 Str. 727. Say. 
Rep. 54. 1 Wilſ. 336. 8. C. f Salk. 669. R. M. 
10 G. II. (e) 1 Will. 198. 2 T. R. 275. © Pole v. 
Horobin. M. 22 G. III. 1 T. N. 781. 3 L. 
237. 3 Blac, SW 274. 

may 
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may be teſte d in vacation as well as in 
term time. It ſhould, however, be al- 
way $ teſte'd: after the cauſe of action ac- 8 
ved? 3 and ſhould be made returnable 
| on a general return day in term time, bi. 
eunque, or whereſqever the king ſhall then i 
be in England. In — to out- 
lawry, if che —— be carried to the 
ourſitor within the firſt week of a term, 


and the cauſe of action will admit of it, = 
he will, for the ſake of expedition, make © | 
the original returnable on the firſt or any 
other return of the preceding term”, Ml 
Otherwiſe it is uſually made returnable i in 


the fare of the next-terms/ tp avit does 
not affect the liberty of the dofentlant,; it 


may be made returnable at the diſtance of Y | 


two or three terms. But there ſhould be 
fifteen days, at leaſt, between the zeffe 
and return of an original; ; the law re- 


quiring that diſtance of time between the 
ervice and return of it; though if there 
be leſs, it will be aided by the defendant” $ 
appearing and pleading in chief. 
The want of an original is aided after 
: verdict, by the ſtatute 18 1 . 14 but 


A Trye, 59,0 60. 8 h. us 402: 3 Keb. 214. 82 1 
Bur. 967. Trye, 2. Id. 60. » Dyer, 175. 1 
Inſt. 567. Booth on real die 5. Gilb. C. P. 9. 8 
| _ Com. 275. P I Salk, 63. 1 La. Raym. 671. 
* not 
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not after judgment by default, &c. And 
a bad original is not aided, even after ver- 
dict; nor a good one- which does not 
warrant the declaration®. The court, how- 
ever, will amend any defect in the ori- 
ginal, ariſing from the miſpriſion of the 
clerk, in not purſuing his inſtructions; 
or from his neſcience in form, though 


45 Co. 37. b. Cro. El. 722. 1 Sid. 84. Stat. 8 
Hen. VI. c. 12. 8 Co. 159. Gilb. C. P. 117. 
Barnes, 10. 16. 22. | | 


Ge e 
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I HE next thing to be conſidered is 


.the. proceſs, or means of compelling the 
defendant's appearance upon the original. 


In all perſonal actions, except treſpaſs vi 


et armis, or for injuries tending to a breach 
of the peace, as deceit and conſpiracy, the 
firſt proceeding upon the original, is a 
ſummons, or warning to appear, aceord- 
ing to the exigency of the writ. 

The defendant being ſummoned, was 
formerly allowed to caſt an in, or ſend 
an excuſe by his ſervant for not appear- 
ing; and that being done, it was the 
plaintiff*s duty to adjourn it to ſome day, 
appointed by the court, in the next 
term“; if he did not, he was liable to be 
nonpros'd*'. But no eſſoin was ever allowed 
in perſonal actions, on the return of a 
capias*; nor even on a ſummons, where 
the defendant was. ſeen in court, or ap- 


" "= Finch, L. 305. 32 Inſt. 125. b. 137. 
* Cro. Eliz. 367. Gilb. C. P. 13. 2 Str. 1194. 
_ peared 
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peared by attorney*: and às a corporation 

aggregate could not appear in any other 
manner, they were not entitled to an eſ- 
= ſoin*. At this day, the defendant being in 
general at liberty to appear by attorney, 


no eſſoin is allowed in any perſonal action 
vhatſoever, even where a peer or member 
of parliament is defendant“. Where an 


eſſoin is caſt, and neither quaſhed nor ad- 


Journed to a particular day, the plaintiff 
may declare the firſt day of the next 


term, and the defendant i is not rer to 
an imparlance. N 
lf an eſſoin be not caſt, Webers it is al- 
«| lowable, on the very return day of the 
original writ, the plaintiff may enter his 
3 exception the next day, and obtain an or- 
der that it be not received; and from this 


exception, ſo taken and entered, the ſe- 


cond day after the return of the writ is 
called the day of exception. The third 
day the ſheriff ſhould regularly return his 
28 vrits into court, which are delivered to 
che cſtos brevium; and from thence this 
day is called the day of retorna brevium: 
and then it is, that the court is ſeized of 
the cauſe, by poſſeſſion of the writ. The 
fourth day is called the appearance day, 


. Will. 165. * Bro. abr. tit. Corporation, 28. 
Cat pr. C. P. 8. 32 T. R. 16. 5 Id. ibid. i Gilb. 
i CF 13. | | Be 


commands the defendant to be at once at- 
tached, without any previous warning. 
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or dies amaris*, which is the day given ex 
gratid curie for the defendant's appear- 

ance. If the defendant appear on or be- 
fore the quarto die poſt of the return of the = 
original, he ſhould enter his appearance ri 
with the flacer, who is ſo called fromthe. 
files of the cu/tas brevium, which are war- 
rants for him to continue the proceſs'. If 
he make default, and the ſheriff return 
that he is ſummoned, the filacer iſſues an 2 
attachment; which is a judieial writ, com- 
manding the ſheriff to put the defendant 
by gages and ſafe pledges; that is, to take 

certain of his goods, which are forfeited 
if he do not appear, or to make him find 
perſonal pledges or ſecurities, who ſhal! 
be amerced in caſe of his non-appear- 
ance”.. And this is the firſt and immedi- 

ate proceeding upon the original in treſ- # 
paſs, vi et armis", &. where the violence 

of the wrong requires a more ſpeedy re- 
medy, and therefore ' the original writ 


The theriff 's returnto the attachment is, 
Gtter that he has attached the defendant, * 
or that he has nothing by which he can 
be attached. If the defendant, being at- 8 


e e OC. P. 14. Trye, i 4 
pref. * Gilb. diſtr. 18, &c. Run. Ej. 45. 6. 3 Blac. 1 


Comm. 280. Finch, L. 355. 45 


tüched, 


Ot the Proceſs by Original. 19 


tached, {till neglect to appear, the plain- 
kiff may proceed, to compel. his appear- 
ance, by diſeringas, or diſtreſs infinite; 
which is a proceſs commanding the ſhe- 
iff to diſtrain the defendant, by all his 
Wands and chattels, and to anſwer for the 
iſſues, or profits of the ſame. Upon the 
"Writ diſtringas, the ſheriff uſually. returns 
iſſues to the amount of forty ſhillings; and 
if the defendant do not appear before or 
Fon the guarto die pot of the return, the 
F plaintiff ſhould ſue out an alias diſtringas, 
and thereupon move the court to increaſe: 
the iflues ; a proceeding that ſeems to 
have come in lieu of the writ of aver- 
Ement?*. In general, if the debt be ſmall, 
the court will order iſſues to be returned 
at once to the amount of it: but other- 
vile, on the defendant's non appearance, 
the plaintiff ſhould ſue out a pluries di- 
iringas, and move the court a ſecond time, 
and lo zoztes quoties, until iſſues be returned 
to the amount of the debt. When that 
is done, the plaintiff ſhould apply to the 
court, for a ſale of the iſſues, under the 
W ſtatute 10 Geo. III. c. 50. which enacts, 
chat < the court, out of which the writ 
proceeds, may order the iſſues, levied 
from time to time, to be ſold, and the 


is Finch, L. 352. Stat, Weſtm. 2. c. 39. 2 Inft. 
453. 5 Mod. 117. P Theſ. brew. 144, 5. 
e money 


32. 9 Co. 49. Sty. rep. 222. 1 Ventr. 298. 
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money ariſing thereby to be applied, to | 


«pay ſuch coſts to the plaintiff, as the 1 
<« ſaid court ſhall think juſt, under all the 8 


0 cireumſtances, to order: and the fi 
c to be retained until the defendant: 
* have appeared, or other purpoſe 0 


= ; 
1 PE tn 
us 1 
* 
e = 
- 
3 
3 ; 


* writ be anſwered: which ſtatute has d 
been conſtrued to extend to all writs of 
diſtringas, and not to be confined to ſuch 


as concern Fa of parliament only*. E 
The method of proceeding, by ſum- 


mons, attachment, and diſtreſs infinite, 
is not affeted by the ſtatutes for prevent- 
ing frivolous and vexatious arreſts', which 


only relate to proceſs againſt the perſon. 'Y 


It may therefore ſtill be uſed to advantage, 
where the defendant has property, but can- 
not be arreſted or ſerved with proceſs : W= 


and it is the only method of proceeding i 
againſt peers* , members of the ho! 1 
commons, corporations, and hundredors 
on the ſtatutes of hue and cryv, &c a 

In proceeding againſt a peer or Wi; 
of the houſe of commons, the original! 
ſhould iflue into that county where t 2 
fendant lives; and a copy of it is 


* 2726, 7 r 12 G. I. c. 29. 1 
27. Barnes, 407, 85 9. * Gilb. K. B. 309. 6 Co. 


985. Com. Rep. 444; Com. Dig. tit. Plea 
2. 6 Mod, 215 v 3 Keb. 126. 
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made out by the plaintiff's attorney for the 
ſheriff, and ſerved as the /ummons on the 
| defendant”. Before or on the quarto die 
Pa of the return of the original, the de- 
fendant either appears or makes default; 


for he cannot caſt an effoin*. If he make 


| | f default, the plaintiff ſhould ſue out a di- 


ringas”, and after that (if neceſſary) an 


alias or pluries diſtringas; upon which he 
may move to increaſe and fell the iſſues, 


as before directed. Or if the ſheriff re- 


turn upon the diftringas, &c. that the de- 
fendant hath nothing by which he can be 
diſtrained, the plaintiff may have a tefta- 


The diſtringas and other ſubſequent pr 


tum diſtringas into another count. 
| 9 
ceſs upon the original, ſtate the cauſe of 


action at large“; and muſt be made re- 
turnable on a general return day, ubicun- 
due, or where/cever the King ſhall then be 
in England. Each ſucceeding writ muſt 
be teſte'd on the gwuarte die po/t of the re- 
turn of the preceding one; and there 
muſt be fifteen days at leaſt between the 


eſte and return. 


If the defendant | appear, upon any of 
theſe writs, he ſhould enter his appear- 


v 2 Cromp. 146. And it is ſaid, that a peer or 
peereſs cannot be attached, but ſhould be brought in 


: A by ſummons. 1 Str. 225. * Ante, 17. ? Trye, g. 
1d. 10. 127. © Trye, 127. | 


ance 
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ance with the filacer'; and when the pur. | 27 
ſe of the writ is thus anſwered, the iſ. 
«© ſues (if any have been levied) all be 4 
<< returned; or if ſold, what ſhall remain 
„ of the money ariſing by ſuch ſale ſhall} $ 
ande repaid to the party diſtrained up- 
«+. on.“ But the plaintiff in ebe hed ob 150% 


entitled to his eoſts: and where he had ob 
tained rules for ſelling the iſſues levied 4 
upon a di ftringas, alias, and pluries, and 
alſo a rule for an attachment againſt the 3 


ſheriff, but the defendant appeared befor: k 
any iſſues had been actually levied, the cou 
ordered, that upon payment of the coſts} 4 | 
of iſuing- the writs, the rules ſhould be * 7 

diſcharged; being of opinion th ' theſe $ 
coſts were not to abide the event of the 4 1 
ſuit, but were to be paid to the io 3 [4 
1mmediately, and at all events, hetherf 1 
he * finally fucceed in nee uit off ; 
not“. Saito ; 6 
In ipisoseding ndnd a begebe . del 3 55 
proceſs ſhould be ſerved on the mayor, of © 
other head officer": and if the defendants © 
do not appear before or on the quarto d. 
pg of the return of the original, by all © 

attorney appointed under the common} 
ſeal, (for they FRAN, appear in Pp rſon 8 
3 25. Stat. 10 G. III. c. : 1 
Bur. Ne. 905 Rep. 367. Prec. in Che 5 5 > 
ap. + Caf. 206. f Poſt. , 11 
the 
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1. this next proceſs is à dj ſeringas, which 
2X tould'go againſt them in their'p public ca- 
pacity*: and under this proceſs, the ſheriff 
may diſtrain the lands and goods Which 
| conſtitute the common ſtock of the corp 
FJ ration". If they have neither lands'nor 
goods, there is 80 way to compel them to 
appear at law or in equity, but only in 


ed BY parliament*:/ for it is à rule, that for a 
nd publie concern, the ſheriff cannot diſtrain 
the any private perſon,” Tha 1s a member of 
ore the corporation. | 9 


In proceeding apa! bender, on 
WM the Karate of hue and cry, the proceſs 
might have been formerly ſerved on any 


be 

ee inhabitane-of the hundred! But no by 
the WW ſtatute“r, 5 no proceſs for appearance, in 
tif < any action to be brought upon the ſta- 
ber tutes of hue and ery;” or either of them, 
0 < igathſt any hundredz ſhall de ſerved on | 


% ay Uinhabftant theres 5f, ſave: only upon 


the <© the high conſtable or high conſtables of 
or © the handred; wherein the robbery ſhall 
nt: © happen; She is and are required to 
% caufe public notice thereof to be given, 
21 in one of the: ' principal « market ts 
; * I: ; Sv 10-306 at et Fa 2 
nf) ED Nener! 35 1. > Skin. 21. „Id. 3 Vern. 123. 


Spin. 84. 8. C. 2 Vern. 3955 Prec. in, (th 129. 8. 
C. e Chan. Ca. 204. i Bro. Abr. tit. Tre . 
135. 1 Ventr: 231. Cowp. 85. Styles, 367- contra'; 
and ſee 1 Lev. 237. Finch, Ni, e 
IL. e. 16.9 4. 3%%ͤͤ;˖;rR 8 


the &© within 
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„ within ſuch hundred, on the next 3 
market day after he or they ſhall be 1 | 
18 « ſerved with ſuch proceſs; or if there 
4“ ſhall happen to be no market town || 4 
within the hundred, then in ſome 1 
c church within the Hang: hundr 
e mediately, after divine ſervice, on 
Sunday next after his or their k 4 
<<. ſerved. with ſuch procels:: and he or 
they is and are required and nee 3 
:< ered to enter, or cauſe to be. entered, 
<< an appearance in the ſaid action, and i 
** alſo defend the ſame, for and on behalt 
< of the inhabitants of the ſaid ate 3 
t as he or they ſhall be adviſed,?? . - 
At common law, the defend: at was 
not liable to be arreſted, for civil injuries 
unaccompanied with force”. C This i immu- 
nity of the defendant's perſon, in caſe of 
peaceable, though fraudulent juries, 
producing great contempt af the law, in 
{indigent wrong: doers, a gapias was allow: [ 
ed to arreſt the perſon, in actions of ac- | g | 
count, though no breach of the peace were 
ſuggeſted, by the ſtatutes of Marlbrid ge, 
52 Hen. III. C. a3. and Weſtm. 2. 13 Edu. 
I. c. 11. in actions of debt and detinue, 4 
ſtatute 25 Edw. III. c. 17. and in all ac. 
85 bag on the caſe, by ſtatute 19 Hen. VII. 
; c. 9. _ Theſe ſtatutes do not extend e to 


. 38 C012. 73 Blac. Com. 281. 


peers, | 
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peers, members of the houſe of commons, 
corporations, or hundredors : therefore 


ve have ſeen”, that, as againſt them, the 


only method of Sr is by ſum- 
X mons, attachment, and diſtreſs infinite; 
and by ſtatute 7 Ann. c. 12. 3. © all 
8X << writs and proceſs againſt the perſon or 
« goods of an ambaſſador or other publick 
= <* minifter of a foreign prince or ſtate, 
or the domeſtick /ervant of ſuch ambaſ- 
8 << ſador or publick miniſter, ſhall be ut- 
e terly null and void, to all intents and 
« purpoſes whatſoever.” | 


Where a capias lies, it is now generally 


iſued in the firſt inſtance, without previ- 
2 ouſly ſuing out the original; in like man- 
ner as in chancery, the /ubpena iſſues, with- 


out firſt bringing in the bill. The capias 
is a judicial writ iſſued by the filacer, and 
directed to the ſheriff or ſheriffs of the 


ſame county as the original; commandin 


them to take the defendant, if he be found 
in their bailiwick, and ſafely keep him, ſo 
chat they may have his body in court, at 
the return of the writ, to anſwer the plain- 
tiff in the action: and it is uſually called 
By 2 ſpecial capias ad reſpondendum. If the 
ſheriffs return to this writ, that the de- 
tendant is not found in their bailiwick, 
the plaintiff may have an alias or pluries 


P Ante, 20. 4 Trye, 59. 
We capias, 
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capias, directed to the ſame ſherifls, com- 


manding them as before, or as oftentimes 


they have been commanded, to take the 


defendant, &c.: or he may have a te/tatum 
capias, directed to the ſheriffs of a different 
county, (and afterwards, if neceſſary, an 
alias teſtatum capias,) ſuggeſting that the 
defendant lurks and wanders in that 
county. In any of theſe writs, 
defendant be within a liberty, it is uſual 
to inſert a clauſe of non omittas. So that, 
by a combination of circumſtances, it 
may be neceſlary for the plaintiff ee 


recourſe to an alias or pluries te/tatum, nun ; 


omittas, capias ad reſpondendum, which is 
the moſt. complex writ againſt the defen- 
dant's perſon; and commands the ſheriffs, 
as before, or as oflentimes they have been 


commanded, not to omit, by reaſon of 


any liberty, but to tałe the defendant, &c. 
it being 7e/zified that he lurks and wanders 
in their county. 3 
The proceſs upon the original ſhould be 
teſte'd in the name of the chief juſtice, 
or ſenior judge of the court, if there be 
no chief juſtice. The capias ſhould egu- 
larly be teſed, in term time, on the quar- 
to die po/t of the return of the original', 
but not on a Sunday, or other dies non 


But ſee Trye, 59, 184, &c. ſenb. contra. 
Juridicus ; 
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juridicus; and each ſucceeding writ ſhould | 
be te/te'd on the quarto die poſt of the re- 


turn of the preceding one. But unleſs 


the defendant mean to proceed to outlaw- 
ry, the capias may be igſte d before the 
original, and even before the cauſe of ac- 
tion accrued, provided it be actually taken 


cout afterwards; for no error can be aſ- 


ſigned on meſne proceſs', and the defen- 
dant cannot have oyer of the capias, ſo 


as to plead it in abatement*. Theſe ſeve- 


ral writs muſt be made returnable, like 
the original, on a general return day, in 


term time, ubicunque, or whereſcever the 
king ſhall then be in England; and there 


muſt be at leaſt fifteen days between the 
W teſte and returny, They muſt be return- 
able however in the ſame, or the next 
term; for where a whole term intervenes, 
between the teſte and return of a capias, 
it is null and void“. 5 0 
Trye, 191. t 3 Wilſ. 434. Per cur. E. 18 
G. III. 2 Cromp. 42. v Trye, 60. 2 Wilſ. 117. 


dat ſee 3 Wilſ. 454. 2 Blac. Rep. 918. S. C. 2 
= Blac. Rep. 846. | 
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CHAP. I. 
Ot the Arreſt. 


I Sbal next proceed to ſhew in what 
caſes the defendant may, or may not be 
arreſted, upon the capias, &c. And it 
ſhould be remembered, that what is here 
ſaid is not confined to proceedings by ori- 
ginal, but applies equally to thoſe by 6:// 
in treſpaſs. | | 3 

Before the making of the ſtatute 2 
Geo. I. c. eg. a defendant might have 
been arreſted for any ſum of money, how- ix 


ever trifling or confiderable, upon a mere 


fuggeſtion, without any affidavit, of its 
being due. To remedy which, it was 
enacted by the ſaid ſtatute, amended by q 
the 5 G. II. c. 27. made perpetual by the 

21 G. II. c. 3. and extended to inferior 

courts by the 19 G. III. c. 30. that © in 
& all caſes, where the cauſe of action ſhall 
not amount to the ſum of ten pounds or 
„ upwards, and the plaintiff or plain- 
<« tiffs ſhall proceed by way of proceſs il 
“ againſt the perſon, he, ſhe, or they, 
- © ſhall not arreſt, or cauſe to be arreſted, 
«© the body of the defendant or defen- 
* dants; but ſhall ferve him, her, or 
{© them, perſonally, within the juriſdic- 
* tion of the court, with a copy of the 
% proceſs ; upon which ſhall be written 
1 an 
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an Engliſh notice to ſuch defendant, of 
the intent and meaning of ſuch ſervice; 
for which no fee or reward ſhall be de- 


manded or taken: provided neverthe- 
leſs, that in particular franchiſes and 


juriſdictions, the proper officer there 


ſhall execute ſuch proceſs.” 


| „That in all caſes, where the plain- 
_ cc 


tiff's cauſe of action ſhall amount to 
the ſum of ten pounds or upwards, an 
affidavit ſhall be made and filed of ſuch 


cauſe of action; which affidavit may 


be made before any judge or commil- 
fioner of the court, out of which ſuch 
proceſs ſhall ifſue, authoriſed to take 
affidavits in ſuch court, or elſe before 


the officer who ſhall iſſue ſuch procels, 
or his deputy ; which oath ſuch officer 
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or his deputy are impowered to ad- 
miniſter; and for ſuch affidavit one 
ſhilling, over and above the ſtamp du- 


ties, ſhall be paid, and no more: and the 


ſum or ſums, ſpecified in ſuch affidavit, 
ſhall be indorſed on the back of ſuch 


. writ or proceſs ; for which ſum or ſums, 
> 


ſo indorſed, the ſheriff or other officer, 
to whom ſuch writ or proceſs ſhall be di- 
rected, ſhall take bail, and for no more.“ 
4. And that if any writ or proceſs ſhall 


iſſue for the ſum of ten pounds or up- 


4 and no affidavit and indorſement 


* or 
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“ or plaintiffs ſhall not proceed to arreſt | 4 
e the body of the defendant or defen- 


e dants, but ſhall proceed in like man- 
< ner (except as to the notice) as is di- 
«© refed in caſes where the cauſe of ac- 
tion does not amount to the ſum of ten i 
& pounds or upwardss. 1 
Upon theſe ſtatutes, which at preſent 
wholly regulate the doctrine of arreſt, 
there are three ways of proceeding; firh, 2 
where the cauſe of action does not amount 
to 10l. : ſecondly, where it amounts to 101. 
or upwards, and an affidavit is made there- 
of: Thirdly, Where it amounts to ol. 
or upwards, and there is no affidavit : in 
the firſt and laſt of theſe caſes the defen- 
dant cannot be arreſted, but muſt be per. 
ſonally ſerved with a ra 0 of the proceſs; 
upon which there ſhould bea notice to ap- 
pear, in the firſt caſe, but not in the laſt. 
Where the cauſe of action amounts 
to 10l. or upwards, and an affidavit i- 
made thereof, the defendant may, in ge. 
neral be arreſted, and holden to ſpecial 
bail. But by a ſtatute“ made previous to, 3 
and not repealed or altered by, the 12 G. 
J. c. 29. © no ſheriff! ſhall hold any per- 
„ ſon to ſpecial bail, in Wales or the 
counties palatine, upon any proceſs iſſu- 
ing out of the courts at Weſtminſter, 
= unleſs an affidavit be firſt made and 


SJ ; 
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& filed, of the cauſe of action, and that 
e“ the ſame is 20l. and upwards : and bail 
ce ſhall not be taken for more than the 
« ſingle ſum exprefled in the affidavit.” 
By a ſubſequent ſtatute, no volunteer 

= <* /:aman ſhall be liable to be taken out 

of his majeſty's ſervice, but for a real 
debt, or other juſt cauſe of action, 
= << whereof an affidavit ſhall be made, to 
e the amount of 20l. at the leaſt.” And 
volunteer ſoldiers are put upon the ſame 
footing, by the annual mutiny acts; which 
have been conſtrued to extend, not merely 
to common ſoldiers, and troopers” in the 
life guards, &c. but alſo to non commiſ- 
ſioned or warrant officers, as gunners, 
ſerjeants, and drummers': For, by Den- 
niſon J. © a ſerjeant is a ſoldier with a 
halbert; and a drummer is a ſoldier 
b vith a drum.” Theſe acts, however, do 
not extend to ſoldiers, impriſoned for diſ- 
obeying orders of juſtices", or on any other 
criminal account. By other acts of par- 
liament, for the ſpeedy and effectual re- 
cruiting of his majeſty's land forces and 
W marines, no perſon, /i/ted by virtue of 
= © thoſe acts, ſhall be liable to be taken 
out of his majeſty's ſervice, by any 


u- 1 G. II. c. 14. f. 15. 41 Str. 2. Say. Rep 107. 
T7, 1 Str. 7. fr Wilf, 216. 1 Blac. Rep. a9. „ 
id 1 Blac. Rep. 30. 2 T. R. 250. 129 G. II. c. 4. 


J. 14. 30 G. II. c. 8.1. 20. 


ho proc els, 


« proceſs, other than for ſome criminal 
«© matter.” But theſe latter acts were 
only meant to privilege ſuch perſons as 
were compelled to ſerve againſt their will“; 
or rather, to prevent their being taken 
out of the ſervice, by means of feigned ac- 
tions. | | 
Where there is a certain debt, to the a- 
mount of 10l. or upwards, or damages to 
that amount, which may be reduced to a 
certainty, as in g ſumpſit or covenant for 
the payment of money, the arreſt is of 
courſe, on a conciſe aff avit, adapted to 
the cauſe of action. But where the dama- 
ges are uncertain", as in afſumpfit or cove- 
nanit o indemnify, &c. or for a tort or 
treſpaſs, there can be no arreſt, without 
a ſpecial order of the court or a judge, on 
a full affidavit of the circumſtances ; for it 
would be unreaſonable that the defendant 
ſhould be arreſted, for what damages the 
plaintiff fancies he has ſuſtained, and is 
pleaſed to ſwear to. And it is not uſual to 
grant a ſpecial order, except where there 
has been an outrageous battery or may- 
hem, or the defendant is about to quit the 
kingdom. 5 | 
There are ſome caſes, however, by way 
of exception to this doctrine, where the 
detendant may be arreſted of courſe, in an 8 
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action for uncertain damages” ; or where, 
though the action be hrought for a ſum 


certain, he cannot be arreſted. Of the 
former kind is trover; of the latter, deb: 


on penal ſtatutes, &c. 


In an action of trover, the defendant. 
may be arreſted of courſe', though the ac- 
tion be brought for uncertain damages ; 
for this is more an action of property, 
than a fort. But it is ſaid', that where 


the defendant, being a cuſtom-houſe offi- 


cer, was arreſted in an action of trover, 
brought againſt him for ſeizing goods, and 
it appeared by affidavit there was a rea- 
ſonable foundation for the ſeizure, that 
the rods were depoſited in the king's 


. warehouſe, and that the defendant had 
uſed due diligence, in proceeding towards 


a condemnation in the exchequer, the 
court ordered common bail to be ac- 
cepted. 92 b 
In an action of debt on a penal ſtatute?,. 
the defendant cannot be arreſted, though 
it be for aſum certain; as it is a maxim, 
that ry man ſhall be preſumed innocent: 
oftence, till he be found guilty. 
But where an action is brought on a re- 


a Velv. 53. 6 Mod. 14. 2 Str. 1192, 1 Wil. 23. 
8. C. 1 Will. 335. Say. Rep. 53. 8. C and ſee Cowp. 
529. 2 Blac. Rep. 1018. 1 Wilſ. 335. Say. Rep. 
53.8. C. Semb, contra, 4 Gilb. C. P. 37. 
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medial ſtatute, as for money won at play”; 
or on a ſtatute which expreſsly authorizes 


Farnen, as for exporting 'wool*, double 


rent,, having unſealed wrought filks", 


or inſuring lottery tickets, Kc. the de. 


fendant may be arreſted. 


In an action of debt upon a recogni. F 


Zanuce of bail, or upon a” bail or replevin 
bond, the Fefendante cannot be arreſted; 


for by taking the bail,' or aſſignment of f 


the bond, they are admitted to be ſuff. 
cient: and beſides, if an arreſt were al. 
lowed in ſuch actions, there would be bail 
in inſinitum. 


In an action of debt upon bend con- ; 


ditioned for the payment of money, the pe- 


nalty is, ſtrictly ſpeaking, the legal debt; 
but yet, as it is now conſidered, upon the 4 
ſtatute for the amendment of the law?, to 
be merely a ſecurity for principal, intereſt 3 


and colts, the defendant cannot be ar. 


reſted for more than the ſum really due 
by the condition. And, in like manner, 
where the bond is conditioned for the 


performance of covenants*, or to ſave harn- 


rg Ann, c. 14. 2 Str. 1079. but ob 2 Wilſ. 67. 
5 To, 11 W. III. c. 10. $ 20. Com. Rep. 75. 1 7 
II. c. 28. * 26 G. II. c. 21. 3 Burr. 1569. 


G. III. c. 1. and ſee 1 T. R. 705. 2 T. R. 654 wag 


the form of the affidavit. R. M. 8 Ann. C * 
Salk. 99. 4, 5 Ann. c. 16.5 13. 1 Sid. 63. 
Salk. 100. e 109. Say. Rep. 109. Doug. 432. 
leſs 
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leſs, &fc. the defendant ought not to be 


arreſted for the penalty, but only for the 


amount of the damages, really ſuſtained 
by the breach of the condition. He may 


- be arreſted, however, for the penalty of 
a bond conditioned for the performance 


of a promiſe of marriage, &c. where the 
penalty is the real debt, or rather in na- 
ture of ſtated damages. 
Where there have been mutual deal- 
ings between the parties, the balance is 
conſidered as the debt at law as well as in 
equity : and, therefore, upon an unliqui- 
dated account, if the plaintiff were to 
ſwear to the ſum due to him, on the deb- 
tor fide only, it would be looked upon as 
a mere evaſion; and if not ground enough 
to ſupport an indictment for perjury, 
would at leaſt entitle the defendant to an 
action upon the cafe, for a malicious. 
arreſt*. , 
The defendant, having been once ar- 
reſted, cannot be arreſted again for the 
ſame cauſe of action. Nemo debet bis vex- 
ari pro eddem cauſd. Thus, where the 
defendant was arreſted on a writ, taken 
out pending a prior action, wherein he had 
been previouſly arreſted, for the ſame 
cauſe, the court diſcharged him on com- 


21 Will. 59. 3 3 1351, 1373. Doug. 432. 
b Dr. T urlington's caſe, 4 Bur. k 565% 
— mon 
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mon bail*. But where, in a ſimilar caſe, 
it appeared that the bail in the prior ac- 
tion were forſworn, the court refuſed to 
aſſiſt the defendant; ſay the plaintiff 
was right in laying hold Le kim as he did, 
for had he . the defendant 
would probably have run away”. 

This rule, of not permitting the defen- 
dant to be twice arreſted 'for the ſame | 
cauſe, was formerly ſo rigidly adhered to, | 

that where the plaintiff was nonproſ d for 
want of a declaration, he could not af- 
terwards have arreſted the defendant, in 
a2 ſecond action. But a different doctrine 
now prevails; for the plaintiff is ſaid to 
ſuffer enough by paying coſts in the firſt | 
action, and therefore ought not to bein a 
worſe condition than before. For a ſimi- 
lar reaſon, where the plaintiff, having 
miſconceived his action, moves to diſcon- | 
tinue upon payment of coſts, he may, 
after the coſts are taxed and paid, * take 
out a new writ for the ſame cauſe, and 
| have the defendant arreſted de nouob. But 
where the plaintiff, not liking the bail in 
the former action, obtained a ſide bar 
rule for leave to diſcontinue, upon pay- 
ment of colts, and afterwards proceeded 


2 — 5 1209. d.2 55 1216.1 Ld. Raym. 
679. Com. ; wie 8. C. fi. 3 1 2 Str. 
1209. . 381, 
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to charge the defendant in cuſtody, with 
a declaration in a new action, the court, 
conceiving this to be a trick, diſcharged 
= the ſide bar rule; ſo that the bail to the 
former action ſtill continued liable. And 
wherever the ſeeond action appears to be 
.vexatious*, or the defendant is arreſted or 
detained in cuſtody therein, after being 
ſuperſeded or ſuperſedeable in a former ac- 
tion, by the laches of the plaintiff”, the 
court will diſcharge the defendant on com- 
mon bail; even though he be arreſted, on 
a note given ſubſequent to the ſuper- 
| ſedeas®. 35 | 
Upon the ſame principle, of not per- 
mitting the defendant to be twice arreſted. 
for the ſame cauſe, it is holden”, that in 
an action of debt upon judgment, whe- 
ther after verdict, or by default, the de- 
fendant cannot be arreſted, if he was pre- 
viouſly arreſted in the original action; 
even though the bail in that action have 
ſince become inſolvent, or the plaintiff 
has releaſed them, by declaring in a dif. 
ferent county”, or the defendant has fur- 
rendered in their diſcharge, and obtained 
a ſuperſedeas*, If the defendant were not 


14 Bur. 2502. * 2 Blac. Rep. 809. ! 2 Str. 
782, 943, 1039. 2 Wilſ. 93. Cowp. 72. n 2 Str. 
1218. * 2 Str, 782. Sa * * 43. Pr. Reg. 5 5, 6. 
5 ar 1 Rep. 160. 7 2. Wilſ. 93. 4 2 Str. 1039. R. 
H. 8 G. II. C. B. but ſee Cas. pr. C. B. 34. 
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arreſted in the original action, he may be 
_ arreſted in an action of debt upon the 


judgment ; provided there was originally 


a bailable debt or cauſe of action. But | : 


where there was originally no debt at all, 
as where the judgment is merely for cot, 
upon a nonſuit*; or the debt was origt- 
nally under ten pounds, but is ratſed to a 


larger ſum, by the addition of coſts'; or 
the action was for general damages, which 
are reduced by the judgment to a ſum cer- 
tain above ten pounds"; the defendant } 


cannot be arreſted, either upon the judg- 
ment itſelf, or upon a ſubſequent pro- 
miſe, in confideration of forbearance,, 
to pay the debt and coſts. It may, there- 


fore, be laid down as a general rule, that 
the defendant can in no caſe be arreſted, 


in an action of debt upon the judgment, 
except where he might have been, but 


was not, arreſted in the original action. 


Yet where a cauſe in which the defendant 


has been arreſted is referred to arbitra- i 
tion; and the arbitrator awards to the 


plaintiff a ſum exceeding ten pounds, the 
defendant may be arreſted * in an ac- 
tion upon the award”. 


r Ex. Reg. 55, 6. 2 5 Bur. 2660, 2 Blac. Rep. 
1274. C. B. contra. 2 Str. 975, 1077. 3 Bur. 
1389. or 2117. Barnes, 432. contra. 2 $tr. 
1243. 1 Will: 120. Coup. 5% ”2T. ue 
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The affidavit of the cauſe of action 
may be made by the plaintiff, his wife, 
or a third perſon; and fworn before a 
commiſſioner, although he be concerned 
as attorney for the plaintiff*. But it muſt 
be made by ſome perſon who 1s legally 
competent to be a witneſs ; and therefore 
= it is bad, if made by a perſon convicted 
of felony, or other infamous crime“; 
= nor will an affidavit made abroad be re- 
ceived here“. In each action, there mult 
be a ſeparate affidavit; as one only will 
not ſerve for different actions againſt one“, 
or ſeveral defendants*. In point of form, 
the affidavit ſhould be certain and explicit 
therefore an affidavit, that the defendant 
is indebted to the plaintiff in ſuch a ſum, 
upon promiſes*, or in ſo much upon a bond 
for performance of covenants*, or upon 
bredch of articles, has been holden to be 
too general. It is alſo indiſpenſably ne- 
ceſſary, that the affidavit ſnould be direct 
and paſitive, that the plaintiff has a ſub- 
Sting cauſe of action; and, therefore, if 
it be merely by way of reference to books 
or accounts, &c. or as the party making 


XX E. 15 G. II. B. R. 2 Barnes, 37. C. B. contra. 
Y 5 Mod. 74. 2 Salk. 261. Barnes, 79. 2 Str. 1148. 2 
Will. 225. 2 Str. 1209. 2 Bur. 655. 5 Bur. 
2690. Þ Doug. 207. Id. 450. Say. Rep. 109. 
© Booker v. Friend, cited in Say. Rep. 109. 
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it believes, it will not be ſufficient”. But 


an affidavit, that the defendant 1s in- 


debted to the plaintiff in ſuch a ſum, as 
he computes it, has been adjudged good*. 


Where the plaintiff ſues as executor or ad. 
miniſtrator*, or as aſſignee of a bankrupt, 


it is ſufficient for him to ſwear, that the 
_ defendant is indebted, &c. as appears by il 
Boobs, fc. and as he verily believes > but 
even in that caſe, a mere reference to 
books, &c. unſupported by the party's i 


belief, is not ſufhciently poſitives. The 
aſſignee of a bond ſwore, that the obligor 
was © indebted 3 in ninety pounds, for prin- 
cipal and intereſt we 6 the bond, as he 


believed, and it was deemed ſufficient, to 
hold the defendant to ſpecial bail: But 
it is uſual, in ſuch caſe, for the obligee 
and aflignee to join in ſwearing to the 
execution of the bond, the aflignment 

of it, and how much 1s due for principal 
and intereſt. If there be no-affidavit, or 


if the affidavit be defective, or not duly 


filed”, or if the ſum ſworn to be not in- 
dorſed on the writ", the court will dif- 


f2 = 1157, 1209, 1219, 1226, 1276. 1 Will. 


121, 231, 279, 339, Say. Rep. 59. S. C. 2 Bur. 
655. 1 ts . 4 Bur. 2126. 1 T. R. 


71 8. 2 T. R. 575. £2 Bur. 1032. 54 


Bur. 1992 e ae i T. R. & i Same Caſes. * 2 
Str. 1219. 1 T K 83. 1 Will 232. ® Huſſey v. 


Baſtec ville, dd 2 Will 225. 1 Bur. 332. 
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charge the defendant upon common 
bail. „ 
Where there is a good cauſe of action, 


b and a proper affidavit, the defendant 


may, in general, be arreſted; and the 
court will not go out of the affidavit, or 
prejudge the cauſe, by entering into the 
merits upon which it is founded'. The 
plaintiff, therefore, muſt ſtand or fall by 
his affidavit; it being the conſtant and 
uniform practice of this court, in caſes of 
arreſt, not to receive a /upplemental or ex- 
planatory affidavit on the part of the plain- 
tiff, nor a counter or contradictory one on 
the part of the defendant . Even an afh- 
davit of the plaintiff's confeſſion, that the 


Lefendant owes him nothing, will not be 


received?, ts 
There are many caſes, however, in 
which the defendant is privileged from ar- 


WY reſt; and that either perſonally, or by 


reaſon of the time and place, when and 
where he is found.. Thus, in the firſt 
place, not to mention the royal family, 
it is holden that the ſervants in ordinary 
of the king or queen regent, ought not 
to be arreſted, without notice firit given 


I Salk. 100. P 2 Str. 1157. 1 Wilſ. 335. Say. 
Rep. 5 3. S. C. 2 Wilſ. 225. 1 Blac. Rep. 192. 1 Bur. 
655. 4 Bur. 2017. Doug. 432, 450. 1 J. R. 716. 


41 Wilſ. 335. T2 Salk. tit, 4 riviege, | 52 Inſt. 50. | 


wes 
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chamberlain of his majeſty's houſehold. 
But the ſervants of the queen conſort or 


_ dors, and other publick miniſters", are 


meſtic ſervants. But it has been ad. I 
' judged”, that a defendant, claiming the 


a publick miniſter, muſt be really and 3 


vit, the general nature of his ſervice, thei 
actual performance of it, and that he 


rupt laws“. For, by the law of nations, 
a publick miniſter cannot protect a per. 
ſon who is not bond fide his ſervant. It ii 


a publick miniſter, yet, on the other 


Str. 797. 2 Ld. Ra Raym. 3 1524. Fitzgib. 200. S. C. 
- 


to, and leave obtained from the lord | 


dowager have no ſuch privilege». a 
II. By the law of nations, as declare 1 
by the ſtatute, 7 Ann. c. 12. 9 f 


vileged from arreſt ; as are alſo their di. : 


benefit of this act, as domeſtic ſervant to 3 
bond fide his ſervant, at the time of the 
arreſt; and muſt clearly ſhew by affida-W 


was not a trader or object of the bank. 


the law that gives the protection; and ; 
though the proceſs of the law ſhall not ; 
take a bond fide ſervant out of the ſervice of 


26 ne 0 


hand, a publick miniſter ſhall not take 
perſon, who is not bond fide his ſervant, 


. 


CE, Raym. 152. 2 Keb. 3, 485. „1 Keb. 84, 
877. v Cas. temp. Talb. 281. 4 Bur. 2016. 1 


Wilſ. 20, 78. 1 Res TP 48. 1 Bur. 401. 3 Bur. 
1478. 1 Blac. C. 3 Bur. 1676, 1731. 3 
Wilf. 33. See the Rare $5 

out 
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out of the cuſtody of the law, or ſcreen 
him from the payment of his juſt debts”. 
This privilege, however, has been long 
ſettled to extend to the ſervants of a pub- 
lick miniſter, being natives of the coun- 
try where he reſides, as well as to his o- 
reign ſervants”; and not only to ſervants 
lying in his houſe, for many houſes are 
not large enough to contain and lodge all 
the ſervants of ſome publick miniſters, 
but alſo to real and actual ſervants lying 
out of his houſe*: Nor is it neceſſary, to 
entitle them to the privilege, that their 
names ſhould have been regiſtered in the 
ſecretary of ſtate's office, and tranſmitted 
to the ſheriff's office” ; though, unleſs 
they have been ſo regiſtered and tranſ- 
= mitted, the ſheriff or his officers cannot 
.be proceeded againſt for arreſting them ©. 
And it is not to be expected, that every 
particular act of the ſervice ſhould be ſpe- 
cified. Tis enough if an actual bond 
ae ſervice be proved: And if ſuch a ſer- 
vice be ſufficiently made out by affidavit, 
the court will not, upon bare ſuſpicion, 
ſuppoſe it to have been merely colourable 
and colluſive *, 9 | 


Y 4 Bur. 2016, 1 8 23 Bur. 1676. 2 Str. 797. 
Bur. 


3 Wilſ. 35.4 2017. 3 T. R. 79. See 
the ſtatute, ſ. 5. 1 Wil. 20. and a late order. * 4 


account of their dignity, and becauliſ 
perty, by which they may be compellei 


of Scotland. But this privilege will not 


ſarily employed about their perſons and 


yet this privilege ſeems to have been taken 
| ws by a late ſtatute ”. 0 


ment, members of the houſe of common. 
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- II. By the common law, peers of ibe 
realm of England *, and peereſſes, whether 


by birth or marriage, are conſtanth li 
privileged from arreſt in civil ſuits, ou 


they are ſuppoſed to have ſufficient pro. 


to appear; which privilege is extended 
by the act of umion *, to peers and peereſſa iſ 


exempt them from attachments, for not 
obeying the proceſs of the court *; no 
does it extend to Jriſh or other foreign 
peers', or to peereſſes by marriage, if they 


afterwards intermarry with commoners : 
And though the /ervants of peers, necel-i £ 


eſtates, could not formerly be arreſted, 


* 


By the law and cuſtom of parliz © 
are privileged from atreſt, not only during i 


© 6 Co, 52. Sty. Rep. 222. 2 Salk. 512, f6 Co. 
52. Sty. Rep. 252. 1 Ventr. 298. 2 Chan. Caf. 224 
£5 Ann. c. 8. art. 23. and ſee Fort. 165. 2 Str. 990. 
k 1 Will. 332. Say. Rep. 50. S. C. 1 Bur. 631. 2 
Inſt. 48. 3 Inſt. 30. 7 Co. 15, 16. * Co. Lit. 16 | 
2 Inſt. 50. 4 Co. 118. Dy. 79 l Ordo dom. proc i 
28% Juni, 1715, 1 Mod. 146. 2 Str. 1065. 1 Will 
278. m 10 G. III. c. 50. * Same ſtatute. 2 Str. 
985. Fort. 159. Com. Rep. 444. S. C. 0 | 
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e actual ſitting of parliament, but for 
convenient time, ſufficient to enable 
Jem to come from, and return to, an 
art of the kingdom, before the fir 


ecung, and after the final diſſolution of 
„ and alſo for forty days * after every 


rerogation, and before the next ap- 
Wointed meeting; which is now in effect 
long as the parliament exiſts, it being 
dom prorogued for more than four- 
ore days at a time). 
= V. Ae of cortvocation and their 
ant have, by ſtatute 7, the ſame pri- 
eege from arreſt in coming, tarrying, 


7 ad returning, as peers and members of 
ee bouſe of commons. pl 
na VI. Members of corporations aggregate, 
11 nd hundredors *, not being liable to a 


ir, cannot be arreſted for any thing 
ne in their corporate capacity, or on 


lia Ry 
VII. Bankrupts, who are not premouſly 
= IP cuſtody, are exempted from the arr 


their creditors, in coming to ſurren- 


cr, and from their actual ſurrender for 
24 o and forty days, or ſuch further time 
5 ſhall be allowed for finiſhing their 
1 : Lev. 72. 1 Chan. Caſ. 221. S. C. but fee 1 
vil 8 P 1 Blac. Com. 165. 48 Hen. VI. c. 1. 1 
Su. . C. Abr. 349. Bro. tit. Corporation, 43. 3 


eb. 126, 7. 
examination. 
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examination. But this is a particular 


which the act of parliament allows * I 


debts contraſted prior to their bank A 


-- miſſion, and the obtaining of his cert 


conſcientiouſly promiſe to pay a debt, co 


400. 8. C: 2 Bur. 736. Cowp. 549. S. C. cited. 


privilege, to enable them to ſurrender, 
and till their actual ſurrender is confined 4 
to the act of going with that view; not 2 
general privilege, during the whole time 


for that purpoſe". And they m 5 
taken, in order to be ſurrendere 

their bail, at any time; even during thei I 
examination before the commuſhoners, 
Bankrupts, having obtained their ceri- 
ficates, are not liable to be arreſted, for; 


ruptcy ” ; nor for the co/#s of ſuing fall 
ſuch eg or any intere/# thereon pendll 
ing the commiſſion *; but where a bank 
rupt, ſued as executor, pleaded a fall 
plea, between the iſſuing of the con 3 


„ 


ficate, he was holden to be liable to coli 
for ſuch plea, de bonis propriis”. If ir; 
bankrupt, having obtained his certificat 4 


tracted prior to his bankropeceh. he can 3 
not be arreſted thereon * ; for that wou 


be taking ene of his conſdention | 


Stat. 56. II. c. 30. . Cos 156. vl 
Atk. 238. Stat. 5 G. . 30. 25 13. 2 80 
949. x 2 Str. 99 1 Wilſ. 41. S. C. Cowp. 13k * 
but ſee 1 Str. 477, 8 „ 5 1368. 1 Blac. Rel 


neſs, 
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neſs, to uſe it againſt conſcience. But 
here the commiſſion *, or certificate“, 
P ppears to be fraudulent, or the debt 
riſes after the bankruptcy, as upon a 


e ecognizance in error ©, or bail bond *, 
n W&rvhich was not then forfeited, the bank- 
x WF upt may be arreſted, notwithſtanding his 
) ertificate. Where the defendant is in- 
it 


itled to the benefit of his certificate, he 
= diſcharged by the ſtatute two ways 
rt, by pleading his certificate, if in 
me; and ſecondly, by applying to a 
age, upon an affidavit of the certificate*, 
ben it is obtained after judgment. 

VIII. Vel vent debtors and fugitives, 
iſcharged under inſolvent acts“, are not 
able to be arreſted, even on Fe 
omiſes“, for debts contracted prior to 
ee times preſcribed by the acts; but they 
ay be arreſted for debts contracted af - 
WE: wards, and before they were actually 
charged. The ſheriff, however, is 
ot bound to take notice of their privi- 
Wzec ©: Nor do the clauſes reſpecting fu- 
tives extend to perſons who have ac- 
ally reſided abroad '; or who have been 
droad, merely in the courſe of their 


2 i 2 Blac. Rep. 725. Cowp. 824. Doug. 216. 
St. 1043. 1 Bur. 436. © Doug. 65:. 1 
Rei. 41. & See the ſtatute 18 G. III. c. Fa. L 3% 
Str. 1233. i Cowp. 527. * Doug. 646.1 
il 8g. 3-20 1 
| trade, 
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_ and not for the purpoſe of avoid. 
their creditors 

"Ix. Executors and adminiftrators can. 
not be arreſted, where they are merely {i 
chargeable, and have duly adminiſtered 3 
the effects of the deceaſed. But where 
an executor or adminiſtrator hath perſo a t 
nally promiſed to pay a debt or legacy“ I 
he may be arreſted on ſuch promiſe. 80% 
he may be arreſted in an aftion of devil 
on „ „ g a devaſtavit; 43 
if it appear 3 or the ſheriff} I 2 
return ?, 0 * 1 — has waſted the effects 1079 
his teſtator or inteſtate. 1 
X. In an action againſt huſband ani 
wife, the huſband alone is liable to be ay 
reſted ; and ſhall not be diſcharged, un- tt 
til he have put in bail for himſ, and | 4 
wife. If the wife be arreſted by me "ya þ 
proceſs, ſhe ſhall be diſcharged on com 
mon bail; and that, whether ſhe be 2. 
reſted ſingly * „or jointly with her will 
band*, So in an action againſt the wit 
only, if it be clear and notorious that ſi 


m Say. Rep. 308. „R. M. 15 Car. II. reg. 2. 
2 _ ” 1 Sid. 6g. "Iz 39. 1 
1 Mod. 16. 1 — 98. Highmore on Jail, ic 
+ Comb. 206, 325. 1 Vemr. 49.1 Mod. 8. 8. C R 
6 Mod. 17, 8000 1 G. II. 1. CB.) *Cro. Ju * 
ys. 6. 1 Lev. 216. 1 Salk. 115. 0 2 

od. 17. 2 Str. 1272. T. R. 486. K. B. Barnes, 96 44 
* 124. 2 Blac. Rep. 720. S. C. C. B. 
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is covert, and has no ſeparate mainte- 
W nance, common bail ought to be receiv- 
Jed; but if her coverture be doubtful, 
or the plaintiff has truſted her as a feme 
08 ſole”, ſhe muſt find ſpecial bail. And 
=s where the wife is taken in execution, ſhe 
Ws ſhall not be diſcharged ; unleſs it appear, 
chat there is fraud and colluſion, between 
che plaintiff and her huſband, to keep 
her in priſon 8 
II. Attornies and other officers, on ac- 
count of the ſuppoſed neceſſity of their 
attendance, in order to tranſact the buſi- 
neſs of the court, are, generally ſpeak- 
ing, privileged from arreſt *. But the 
ni ſheriff cannot take notice of their pri- 
WF vilege”; nor is he bound to diſcharge 
them, even upon producing their writs 
of privilege, except where the arreſt was 
by proceſs ifluing out of an inferior court, 
in which caſe their writs of privilege 
WF ought to be allowed inſtanter . If an 
W attorney or other officer of the king's 
bench be arreſted, by proceſs iſſuing out 
of the ſame court, he may move to be 


ally Mod. 105. 7 Mod. 10. » Wilſon againſt 
Campbell, M. 20 G. III. 2 Str. 1167, 1237. 1 
Will. 149. K. 8. Barnes, 203. 3 Will: 124. 2 Blac. 
8. C * b 

Rep. 720. 8. C. C. B. * 1 Mod. 10. But vide p. 
. v. Y Co. Lit. 131. 1 Salk. 1. And ſee Doug, 
2608 24 © Cal. pr. C. B. 2. 2 Blac. Rep. 1087. 
5 | D diſcharged 
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diſcharged on common bail. But an 
attorney or officer of a different court muſt 


find ſpecial bail, and plead his privilege Wl 


in abatement *. 


XII. The parties to a ſuit, and their 


witneſſes, are, for the ſake of publick juſ. 


tice, protected from arreſt, in coming to, 


attending upon, and returning from, the 
court; or, as it is uſually termed, eundo, 


morando, et redeundo*. Nor have the 
courts been nice in ſcanning this privi. 


lege, but have given it a large and libe- 


ral conſtruction. Thus, where the de- 
fendant was attending his cauſe at the 
fittings, and though it was put off early | 


in the day, ſtayed in court till five in the 


afternoon, and then went with his attor. ; 


ney and witneſſes to dine at a tavern, 
where he was arreſted during dinner; the 


court held, that ſuch a neceſſary refreſh. 


 * 1 Mod. ge. 2 Salk. 544. x Wall 298. d2 Salk 


544+ 2 Str. 864. 2 Lad. | 
306. And note, there are two ways of pleading an 


attorney's privilege, firſt, . with a profert of a writ of 


privilege, or -exemplification of the record 'of his ad- 
miſhon, upon which, as it cannot be denied, no ifſuc 


can be taken; ſecondly, as a mere matter of fact, 


without a profert, Lil. Ent. 3. and then a certiorar 
ſhall be awarded, to certify whether he be an attor- 
ney or not. 1 Ld: Raym. 336. 7 Mod. 106. 2 Salk. 
545. 6 Mod. 3og. 2 Ld. Raym. 1172, 1 Str. 76, 
532. ©2 Rol. Abr. 272. 2 Lil. P. R. 369, 1 Mod. 
66. 8. C. 1 Ventr. 11. Gilb. C. P. 207, &c. 


ment 


* 8 
5 P hes A e N waa HS ABI AD SD FEISS . r \ Y 
> tt" 8 n n 7 ARISE 1 * 5 we C r > 
, RR JJ ͤ ͤ f ˙˙ eB Et, ata ne, IN Ie re ds 
* 
5 . 
f 2 83 


ym. 1567. S. C. + Will. b 


Ot the Arreſt. 51 


ment as this, ought not to be looked up- 
on as a deviation, ſo as to cancel the de- 
fendant's privilege rædeunda. So where 
u witneſs, having attended a triabat Win- 
Fheſter aſſizes, Which was over on Friday 
bout four in the afternoon, was arreſted 
dn Saturday about ſeven in the evening, 
is ſhe was going home in a coach to 
Portſmouth, the court held that ſhe ought 
o be diſcharged, her protection not being 
xpired ; and-that; ai little deviation or 
ditering would not alter it. There is, 
deed, a caſe in the year books, where 
man was arreſted in a town, which was 


CY = L _ = 3 


5 orty miles out of his way, and yet was 
1 lowed his privilege; for perhaps, it is 


Bid, he went there to buy a horſe, or 
ther neceſſaries for his journex. 

IIII. Clergymen, going to and return- 
ug from church, or performing divine 
TvVIce therein, are privileged, by ſta- 


- . 7 * - * . 1 * * — * a o * 
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15 ite“, from arreſt; but not if they ſtay 
n church, with a fraudulent deſign of 
uding the proceſs of the lav. 
4 XIV. Every man is privileged, by the 
ue 3 ; : 

+ emmon law, from arreſt in his own 
art . 1 


III. c. 5. 1 


* 9 * » wn, A 
Eat _ 4 * 
4 8 82 - o 
* 


zz Df the Arreft. 


houſe, provided the outer door be ſhut; 
or in the king's preſence ©; or within the 
verge of his royal palace ', except where 
the proceſs iſſues out of the palace court”; 
or in any place where the king's juſtices 
are actually ſitting 
Lafth, by ſtatute*, no arreſt can be 
made, or proceſs ſerved, on a Sunday; 
except for W ee felony, ed ee of 
the Peace In conftr uing | is atute, it i 
Bas been holden, that one who is con-. 
victed on a penal act, cannot be atreſted 
on a Sunday, for non-payment of the 
_ forfeiture”. But a priſoner, who ha if 
Yeaped, may be re-taken on a Sunday; 
and that, either by the officer upon freſh 
rant; for this is not an original proceſs, 
but the party is ſtill in cuſtody upbn the 
old commitment. Alſo it is holden, that 
bail may take their principal on a Sun. 
day, in order to ſurrender him; for this 
is not dy virtue of any proceſs at all. 
And it ſhould ſeem, that proceſs of con- 


ie Co. it ſee k 

5 Co. 91. Bat ſee Cowp. 1. 63. * 3 Blac. Con. 
289. Stat 28 Hen. VIII. c. W La” Raym. 978. 
3 Salk. 91, 284. 6 Mod. 73. Holt, 590. S. C. * Per 
cur. T. 30 G. III. n 3 Inſt. 146, 141. 1 Sid. 211. 
1 Lev. 106. 8. C. 2 Mod. 181. 29 Car. II. c. 
Ti 6. 1 Salk. 78. Pa T. R. 265. 42 Ld. Raym. 
1028. 2 Salk. 626. 6 Mod. 95. 8. C. * 6 Mod. 25 
1 Ark. 239. S 
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tempt, being of a criminal nature, may 


be ſerved upon a Sunday *. 
In ſome of the preceding caſes, the 


proceſs is declared to be void; as againſt 


ambaſſadors, peers, &c. In others, the 
court is expreſsly required to diſcharge 
the defendant". And it may be remarked, 
in general, that where the defendant is 
entitled to privilege, as the arreſt is irre- 


gular and „the court will diſ- 


charge him upon action and not put 


him to the neceſſity * 1 uing out 2 writ 
of privilege ". 
212 Mod. 348, I. Atk. G. K. + Ante, I. Stat. 


e 15. 5 8 R 1s ©. Bu A 
ort. 1 Com. 444 But ſee 
2 * an; 
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W HERE the defendant is abroad, 
or keeps out of the way, fo that he can- 
not be arreſted or Friel with proceſs, the 
plaintiff, on the return of non gt inventus 
to the pluries capias, may have a writ of 
exigi facias, and proceed to outlawry*: or 
if there be ſeveral defendants in a joint 
action, and one of them be abroad, or 
keep out of the way, the plaintiff may 
have a writ of exigi facias againſt that de- 
fendant*; and muſt proceed to outlawry 
againſt him, before he can go on againſt 
the others. | 5 

Outlatory, in civil actions, is putting a 
man out of the protection of the law, ſo 
that he is not only incapable of ſuing for 
the redreſs of injuries, but may be impri- 
ſoned, and forfeits all his goods and chat- 
tels, and the profits of his lands; his per- 


* 3 Blac. Com. 283. Gilb. C. P. 15. W Trye, 155. 
£1 "at 1 Will. 78. 2 Str. 1269. 1 Blac. Rep. 
20. S. C. | | 


ſonal 


Df Dutlawry, 55 


/onal chattels immediately upon the outlaw- 
ry, and his chattels real, and the profits 


of his lands, when found by inquiſition“. 
So penal were the conſequences of an 
outlawry, that until ſome time after the 


conqueſt, no man could have been out- 


lawed except for felony, the puniſnment 


whereof was death: But in Bracton's 


time, and ſomewhat earlier, proceſs of 

outlawry was ordained to lie in all ations 
vi et armis; and ſince, by a variety of 
ſtatutes, (the ſame as introduced the capi- 


as), proceſs of outlawry lies in account, 
debt, detinue, and divers other common 


or civil actions. . 
If the defendant be a woman, the pro- 
ceeding is called a waiver ; for as women 
were not ſworn to the law, by taking the 


oath of allegiance in the leet, (as men an- 


ciently were, when of the age of twelve 
years or upwards), they could not pro- 


perly be outlawed, or put out of the law, 


but were ſaid to be waived, that is, dere- 
lite, left out, or not regarded*. And 
for the ſame reaſon, an infant cannot be 
outlawed, under the age of twelve years“. 

Outlawry is either upon meſne proceſs 


before, or upon final proceſs after judg- 


4 1 Salk. 395. * Bra. Lib. v. p. 425. Co. Lit. 
128. b. Trye, 72. Gilb. C. P. 15. Fort. 37. 5s Lit. 


$ 186, Co. Lit. 122. b. Trye, 66. * Co. Lit. 128 a. 


ment. 
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ment. Upon meſne proceſs, the plaintiff 
connot proceed to outlawry, unleſs the 
action be commenced by original; nor 
can the defendant be outlawed after judg- 
ment, unleſs the action were ſo com- 
menced: therefore, where the defendant 
was outlawed after judgment, in an action 
commenced by bil! of privilege, it was 
holden that proceſs of outlawry did not 
lie, as there was no capias in the original 
action. After judgment, the plaintiff may 
have an exigi facias, and proceed to out- 
lawry, upon a capias ad ſatisfaciendum, 
without an alias or p{uries” ; becauſe the 
defendant, having been already in court 
before judgment, and having conuſance 
of the debt, ought to pay it on the firſt 
ſuing out of the capias, and his not per- 
forming the judgment is a contumacy, for 
which he is put out of the king's protec- 
tion. And no writ of proclamation is re- 
quired upon an exigent after judgment, 
but only upon meſne proceſs". 
The writ of exigi facias is a judicial 
writ, made out by the flacer, as clerk of 
the exigents*, and directed to the ſheriff of 
the county where the action is laid?, com- 


Trye, y7. *1 Sid. 159. 11 Leon. 329. ® Gilb. 
C.P. 13. DTryc, 77, 134. * Cre. Jac. 559. * Iyer 
in pref. ? Fitz. Abr. ut. Exigent, 26. Bro. Abr. tit. 
Exigent & Capias, 19, Dyer, 295. But ſee 3 Bac. Abr. 
769. Gilb. C. P. 15. Cromp. introd. 100. ſemb. con- 
a. ; | 
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manding him to cauſe the defendant to be 


reguired from county court to county 
court, or from huſting to buſting, if in 


London“, that is, at five ſuccęſſi ue county 
courts or huſtings, until he be outlawed, 
if he do not appear, and if he appear, 
to take him', &c. This writ ſhould be 


teſted on the quarto die poſt of the return 
of the pluries capias before, or of the ca- 


pias after judgment; and if there be not 
five county ceurts between the teſte and 
return of it, there iflues an exigent de 


novo, grounded upon the ſheriff*s return 
to the former writ, with a clauſe (from 


whence it is called an allocatur exigent), 
directing the ſheriff to allow the ſeveral 


county courts, at which the defendant has 


been already required*. | 
In addition to the exigent, a writ of 


proclamation® was introduced by the ſta- 


tute 6 Hen. VIII. c. 4. which requires it 
to be directed to the ſheriff of the county 
of which the defendant is called, or de- 
ſcribed in the original ; for there he was 


| ſuppoſed to dwell; and if he did not in 
fact dwell there, he might have avoided 
the outlawry, by the ſtatute of additi- 


In London the huſtin gs are holden once every 


| fortnight ; on which account the action is generally 


laid there, when the plaintiff intends to proceed to 
outlawry. Trye, 66, 3 Lev. 245. * Plowd, 376. 
*Trye, 112. */d,114, Raſt. Ent. 89. 355, » Gilb. 
C. P. 19, Trye, 113, Theſ. Brev, 88. 


a . 


58 


ons“. 
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But the writ of proclamation is at 


preſent governed by the ſtatute 31 Elia. 


C. 
cc 


cc 
0 


(6 


3. § 1. which enacts, that “ in every 
action perſonal, wherein any writ of 
exigent ſhall be awarded out of any 
court, a writ of proclamation ſhall be 
awarded and made out of the ſame 


court, having day of teſte and return 


as the ſaid writ of exigi ſhall have, di- 


rected and delivered of record to the 
ſheriff of the county where the defen- 
dant at the time of the exigent ſo 


awarded ſhall be dwelling; which writ 


of proelamation ſhall contain the effect 
of the ſame action: and that the ſneriff 
of the county, under whom any ſuch 
writ of proclamation ſhall be delivered, 


ſhall make three proclamations, one in 


the open county court, another at the 


general quarter ſeſſions of the peace, 


in thoſe parts where the defendant at 


the time of the exigent awarded ſhall 
be dwelling, and the ird, one month 


at the leaſt before the quinto exactus by 


virtue of the ſaid writ of exigen?, at or 


near the moſt uſual door of the church 


'or chapel of that town or pariſh where 


the defendant ſhall be ſo dwelling; and - 
if the defendant ſhall be dwelling out 
of any pariſh, then in ſuch place as 
aforeſaid of the next adjoining pariſh 


Dyer, 214. | 
CC. . 
in 
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<« in the ſame county, and upon a Sun- 
„ day, immediately after divine ſervice, 
« and ſermon (if there be one), and if 
“ there be no ſermon, then forthwith af- 
“ ter divine ſervice: and that all outlaw- 
« ries had and pronounced, whereupon 
«© no writs of proclamations ſhall be 
„ awarded and returned according to the 
« form of this ſtatute, ſhall be utterly - 
« void and of none effect.“ 7 
Upon the defendant's being put in exi- 
gent, he is either taken by the ſheriff, ap- 
pears voluntarily, or makes default. If 
he be taken, he either remains in cuſtody 
of the ſheriff, ar gives bail, &c. as upon 
a common arreſt. Formerly, if the de- 
fendant had appeared voluntarily, at any 
time before the return of the exigent, he 
might have obtained a writ of /uper/e- 
deas from the Flacer, as clerk of the ſuper- 
ſedeas's*, on entering a common appear- 
ance of the term in which the exigent iſ- 
ſued*;: and he may ſtill do ſo, where the 
action does not require /pecral bail. But 
upon a queſtion agitated ſome years ago, 
whether in a caſe originally requiring /pe-- 
cial bail, if the defendant ſtand out to an 
_ exigent', he can come in and appear to the 
| | . exigent, - 
w 'Trye, in pref. * Id 67, 8. Gilb. C. P. 19. 
Fort. 0 Fo! 5 form of ho with) fee Trye, . 5 
The queſtion, as ſtated by Sir James Burrow, was, 


whether the defendant, ſtanding out to an owtlazwry,.. 
| | Can 
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exigent, without putting in ſpecial bail; 
it was ruled by the court, that there ought 
to be ſpecial bail. It would be very 
&« unreaſonable,” they ſaid, that the 
« defendant ſhould gain an advantage, 
<< by ſtanding out till proceſs of outlaw- 
« ry: He certainly ought not to be in a 
better condition then, than if he had 
„ appeared at firſt.” And accordingly 
the direction given was, that the filacer 
Thould not iflue a ſuperſedeat, till the de- 
fendant had put in ſpecial bail-. 

If thedefendant be neither arreſted nor 
appear, but make default, at five ſucceſ- 
five county courts, or huſtings, he is out- 
lawed if a man, or if a woman ſhe is 
waived, by the judgment of the coroners, 
or of the recorder in London“: and the 
judgment of outlawry being returned by 
the ſheriff upon the exigent, the flacer, as 
clerk of the outlawries", will make out a 
writ of capias utlagatum, which is either 
general or ſpecial, and may be iſſued into 
any county, without a te/tatum'; nor is 
there any occaſion, upon an outlawry af- 


can come in and appear to the outlawry, without put- 
ting in ſpecial bail: But upon enquiry, it appears to 
have been, as ſtated above, upon the exigent, before 
outlawry. 3 Bur. 1920. Co. Lit. 288. b. Gilb. 
C. P. 15, 16. b Trye, in beef Ad. 65, 6. Gilb. 
C. P. 16. 1 Ventr. 33. Gilb. C. P. 17. _ 
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ter judgment, to revive the judgment by 
| ſcire facias, after a year and a day. 
By the general writ of capjas utlagatum, 
the ſheriff is commanded, © that he do 
„ not omit, by reaſon of any liberty of 
his county, but that he take the defen- 
„ dant, if he be found in his bailiwick, 
i „ and him ſafely keep, ſo that he may 
E „ have his body in court, on a general 
: return day, where/ſocver, &c. to do and 

receive what the court fhall confider of 

him.“ The defendant being taken by 


, the ſheriff on this writ, either gives bail 
. to appear and reverſe the outlawry, or re- 
mains in cuſtody, until he actually reverſe 
it, or obtain a charter of pardon, or be 
„ relieved under an inſolvent act. = 
2 At common law, the defendant could 


7 not have been bailed, when taken by the 
ſheriff, on a capias utlagatum®: and this caſe 
1 ts particularly excepted out of the ftatutes 
r 23 Hen. VI. c. 9. and 13 Car. II. ſtat. 2. 
) c. 2. § 4.; by the latter of which ſtatutes, 
$ it is expreſsly declared, that “ no ſheriff, 
- * &c. ſhall diſcharge any perſon or per- 
<< ſons, taken upon any writ of captas ut- 


- © Jagatum, out of cuſtody, without a law- 

: e tt tad ape" Reeves 

. 1 

. * Cro. El. 506. 8 Mod. 203. Gilb. C. P. 17. 
| 7 Trye, 115. © 4 Bur. 2119, 2127. * Trye, 73. 


4 3 Bur. 484. 4 Bus. 2540. 
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for the ſame.”” But now by ſtatute 4, 


5 W. & M. c. 18.8 4, 5. © If any per- 
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ſon outlawed in the court of king's 
bench, other than for treaſon and fe- 
lony, ſhall be taken and arreſted, upon 
any capias utlagatum out of the ſaid 
court, the ſheriff making the arreſt 
may, in all caſes where ſpecial bail is 


not required by the ſaid court, take an 


attorney's engagement under his hand, 
to appear for the defendant, and re- 


verſe the outlawry ; and may thereup- 
on diſcharge. the defendant from ſuch 


. arreſt : and, in thoſe caſes where ſpecial 


bail is required by the ſaid court, the ſaid 


| ſheriff ſhall and may take ſecurity of 


the defendant, by bond, with one or 
more. ſufficient. ſurity or ſureties, in 
the penalty of double the ſum for 


which ſpecial bail is required, and no 


more, for his appearance by attorney 


in court, at the return of the writ, and 


to do and perform ſuch things as ſhall 


be required by the ſaid court; and-af- 


ter ſuch. bond taken, may diſcharge 
the defendant from the ſaid arreſt: Or, 
in caſe the defendant ſhall not be able 
to give ſecurity as aforeſaid, before the 


return of the writ, he ſhall and may be 


diſcharged, whenever he ſhall find ſut- 
ficient ſecurity to the ſheriff, for his ap- 
| cc pearance 


V * we LI kd ' 


Ot Dutlawry. 63 


28 pearance . attorney in the ſaid court, 
<« at ſome return in the enſuing term, to 


« reverſe the outlawry, and to do and 
« perform ſuch other thing and things, 
« as ſhall be required by the ſaid court.“ 


* 


This ſtatute has been. conſtrued. not to ex- 


tend to criminal caſes; at leaſt, not to 
miſdemeanours, after 6 And 
even in civil caſes, the defendant cannot 
be bailed, where he was not bailable upon 
the proceſs to outlawry*; for it was the 
deſign of the ſtatute to put him in the 
ſame condition, as if he had not been 


outlawed: and therefore, he is not baila- 


ble, when taken upon an outlawry after 
judgment“. Neither, upon this 0 
will the court reſtore goods, taken upon 
a ſpecial capias utlagatum; but. they will 
of courſe be reſtored, upon the reverſal 
of the outlawry”. 

Where there is no affidavit of a baila- 
ble cauſe of action, the ſheriff is autho- 
riſed, by the ſtatute, to diſcharge the de- 
fendant, OR an attorney's undertaking to 
appear and reverſe. the outlawry. But 
where an affidavit has been made, he 
ought. not to be diſcharged, without giv- 
ing the ſecurity . by the ſtatute; 


i 4 Bur. 2539. k JA. 2540. Per um in 1779, 
or 1780. * Carth, 459. e . 349. 8. C. 


Pop. „ 
which 
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which is not a common bail bond, but a 
bond, with one or more ſufficient ſurety 
or ſureties, for appearance by attorney, 
at the return of the writ, and to do and 
perform ſuch things as ſhall be required by 
the court”; that is, to put in bail to a new 
action, plead within a limited time, put 
the plaintiff in the ſame condition, and 
ſuch like matters*. And it is not neceſ.- 
fary that the affidavit ſhould be made be. 
pre the outlawry”, or the ſum fworn to 
indorſed on the capias utlagatum; but it 
is ſufficient, if there be an affidavit before 
the defendant is diſcharged: the court 
having determined, that ee of out- 
lawry is not within the ſtatutes for pre- 
2E frivolous and vexatious arreſts". 
By the ſpeci writ of capigs utlagatum, 
is commanded not only to take 
. — defendant, as by the general writ, but 
allo 4 to inquire, by the oath of honeſt 
and lawful menof his county, what goods 
4e and chattels, lands and tenements, he Go. 
< or had on the day of his outlawry, or 
« at any time afterwards; and by their 
4s oath to extend and appraiſe theſame, ac- 
«+ cording to their true value; and to 


2 3 Bur. 858 babe 2 85 1178, Je 
1 Will. 3. 8. . 5b 3 Bur. 1482. 


3 Fownes 1 106. "a. $$ 3 Bur. © 
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e fate them into the king's hands, and 


„ ſafely keep them, ſay that he may an- 
«© ſwer to the —_ for the true value and 


« iſſues of the fame; making known 
« what he ſhall do thereupon to the court, 
“on the return day*.” Upon this writ, 
the ſheriff is to impanel a jury, who are 
to make inquiry of the goods and chattels 
of the defendant, including his debts *, 
and alſo of his /:aſehoid and freehold lands 
and tenements ; to - hs the goods, 


and to extend or value the lands, &c. 


But they are not to inquire of his 2. 
holds *, or truft property”. Witneſſes 
may be ſubpena'd to attend the execution 
of the inquiry; and when made, the 
ſheriff is to take poſſeſſion of the goods 
and chattels of the defendant, and of 
the leaſehold tenements in his own occu- 
pation * : But he muſt not ouſt or diſturb 


the poſſeſſion of his tenants?” ; and can 


only take the ues or profits of his free- 
hold tenements *. The inquiſition ſhould 
ſet forth, with convenient certainty, the 
appraiſed value of the goods ; the parti- 
culars of the debts; of what lands, &c. 


Trye, 115, 16. Off. Brew, 35. T heſ. Brev. 59, &c. 
Lil. Ent. Kg « ee. 95. Kone, 23. Lutw. 329, 
1513. Gilb. C. P. 200. Parker, 190. vCro. Jac. 
513. Sty. Rep. 41. But ſee the ſtatute of frauds, 2 
Car, II. c. 3. ſ. 10 » Impey, 446. * 9 Hen. V 


20, 21. 7 Id. 21 Hen. VII. 7. 2 Id. Plowd. 541. 
the 


Hardr, 106, 176. Bunb. 103, 105. 
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the defendant is ſeized or poſſeſſed, the 
different parcels, in whoſe tenure, and of 
what annual value, beyond reprizes : But 


the inquiſition, being merely an office of 


inſtructiun or information, does not require 
ſo much certainty as an office of entitling *. 
And if the lands, &c. be undervalued, 
there may be a melius inquirendum ”. 

Wben the /pccial writ of capias utla- 
gatum is returned, it ſhould be delivered, 
with the inquiſition annexed, to the la- 
cer, as clerk of the exigents and outlaw- 
ries ©, and afterwards filed in the office of 
the cu/tos brevium® ; from which a tran- 
ſcript is ſent into the exchequer *. Out 
of this court there iflues a venditioni ex- 
ponas to ſell the goods, a ſcire facias to 
recover the debts ', and a /evari facias to 
levy the i/ues and profits; under which 
latter writ, the ſheriff may take not only 
the rent and moveables of the party out- 
| lawed, but alſo the cattle of a franger, 
levant and'couchant on the lands extended" 
In aid of theſe writs, a hill may be ex- 
hibited in the exchequer againſt the out- 
law, to compel a diſcovery of his real and 
perſonal eſtate, &c. either by the- plain- 


42 Salk. 469. Bunb. 103. * Hardr. 106. © Trye, 
in pre. 4 Id. 88, 9. 3 T. T. 578, 9. Gilb. C. P. 
16. Id. ibid. 1 Lutw. 330. * 1 Ld. Raym. 305. 

und the caſes there cited, in the laſt edition. 


tiff, 
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tiff, to enable him to take out execution, 
or by the attorney general, on behalf of 


the crown”. And it is ſaid to be the 


courſe of that court, upon an outlawry, 
to prefer an information, in the nature of 
a trover and converſion, againſt him that 
hath the goods of the party outlawed *. 
The money raiſed by the ſheriff, under 
theſe writs, belong to the crown ; but 
the plaintiff may have it paid to him, in in 
ſatisfaction of his debt and coſts, by ap- 
plying to the court of exchequer, or lords 
of the treaſury: and he may alſo obtain 
a leaſe of the lands, &c. under the ex- 
chequer -ſeal ©, or a grant of the king's 
right to levy the profits. If the money 
raiſed by te ſheriff do not exceed the 
ſum of fifty pounds, the court of exche- 
quer, on motion, will order it to be paid 
to the plaintiff: But if it exceed that ſum, 
the plaintiſſ muſt perition for it to the lords 
of the treaſury ; ſtating the amount of 
his debt, a ſhort abſtract of the proceed- 
ings, with the expences he has been put 
to, and praying, in reſpect thereof, that 
the attorney general may be authorized 
to conſent, on behalf of the crown, that 


the Ons remeining in the ſheriff *s 


Hardt 1. 11 Mod. 90. « Hardr. 106 422. 
* Raym. 17. er. C. 19 Ha. VI. 20. 


2 Rel. — 808. Gilb =; 


hands, 


hands, may be paid over to the petitioner”. 
The petition is referred, by the lords of 
the treaſury, to their ſolicitor ; who ſhould 
be furniſhed with an affidavit, ſworn be- 
fore a baron, of the amount of the debt 
and coſts, and a certificate of the pro- 
ceedings from the clerk in court“: where- 
upon he will make his report, which 
mould be filed with the clerk of the trea- 
fury. A warrant is then iſſued, under 
the king's ſign manual, for the attorney 
general to give his conſent to an order, 
purſuant to the prayer of the petition ; 
upon which a motion is made in the court 
of exchequer, and the atto general 


conſenting, an order is framed accord- 
ingly. This order muſt be engrofled, 


and put under ſeal, with a / an- 
nexed to perform it ; and the ſheriff, be- 
ing ſerved therewith, muſt pay over the 
money, or will be liable to an attach- 
C 

Having thus ſhewn the conſequences 
of an outlawry, I ſhall proceed to con- 
fider the mode of reverſing it, where the 
my outlawed comes in gratis, or in con- 
equence of an arreſt upon the capias ut- 
lagatum. There are two ways of re- 
verſing an outlawry, 1ſt, by writ of error, 


m Im 51. n td. 2. 1. 448. 2 Cromp. 
47 · p Co. 1% 259. b, Trye, TY; Fort. 38. 
8 e e returnable 
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returnable coram nobis; andly, by mo- 


tin, founded on a plea, averment *', or 
ſuggeſtion of ſome matter apparent, as in 


reſpect of a ſuperſedeas, omiſſion of pro- 
ceſs, variance, or other matter apparent 
on the record: and yet, in theſe caſes, 
fome have holden, that in another term 
the defendant is driven to his writ of 
error. But for any matter of fact, as 
death, impriſonment, beyond ſea at Hr 
time of the exigent? awarded ,, fervice of 
the king, &c. he is driven to his writ 
of error, unleſs it be in the caſe of fe- 


lony, and there in favorem vitæ he ma 


plead it. It ſeems, however, to be 
cretionaty in the court to relieve by mo- 
tion, or put the parties to a writ of error; 
and of late years they have gone further 
than heretofore upon motion, the more 
juſtice, ſave ex- 
pence, and preſerve the — and cha- 
racter of the defendant. 

At common law, the party outlawed 


muſt have appeared in perſan, in order 
to reverſe the outlawry; and could not 


have appeared by attorney. But now, 
by ſtatute 4 and 5 W. and M. c. 18. E 


Ade, r Id. 118. T; Are. 60. 
S 1 349. 8. * 1178. 


Ferre t Cro. Jac. 462. Trye, 71, 72.4 


for 


1 Will 
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for the more ſpeedy and eaſy reverſing o 


outlawries, in the court of king's bench, 
„„No perſon outlawed therein, for any 
© cauſe, matter, or thing whatſoever, 
“ treaſon and felony only excepted, ſhall 
„ be compelled to come or appear in 
e perſon in the ſaid court, to reverſe ſuch 
% outlawry, but ſhall or may appear by 
& attorney, and reverſe the ſame without 
bail, in all caſes except? where ſpecial 
% bail ſhall be ordered by the ſaid court. 
Before the allowance of a writ of error, 
or reverſing an outlawry, by plea or 
otherwiſe, for want of proclamations, the 
ſtatute of Elizabeth requires, that the 
«© defendant in the original action ſhall 
56 put in bail, not only to appear and an- 
“ fſwer the plaintiff, in a new action to 
be commenced for the cauſe mentioned 
<« 'in the former, but alſo to ſatisfy the 
„ condemnation, if the plaintiff ſhall be- 
« gin his ſuit before the end of two terms 
„ next after allowing the writ of error, 
< or otherwiſe avoiding the ſaid out- 
„ lawry.“ On reverſing the outlawry 
for any other error in law, beſides the 


u 31 Elia. c. 3. ſ. 3. 2 Salk. 496. The reaſon 
ſeems to be that the proceſs is determined by the out- 
lawry .; and conſequently the plaintiff cannot declare 
upon it, but muſt bring a new action. Cro. El. 70). 
but ſee March, 9. | | : 
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want of proclamations, it was long un- 
ſettled, whether the defendant ſhould be 
obliged to put in ſpecial bail. In the 
earlieſt caſes upon the ſubject, it was de- 
termined that he ſhould ” : But there are 
caſes to the contrary, in the time of Holt, 
ch. J.“; and in one of them?” it is ſaid, 
that if the party outlawed come in gratis, 
upon the return of the exigent, &c. he 
may be admitted by motion to reverſe the 
outlawry, for any other cauſe: but want 


| of proclamations, without putting in bail; 


but if he come in by cpi corpus, he ſhall 
not be admitted to reverſe it without ap- 
pearing in perſon, as in ſuch caſe he was 
obliged to do at common law, or putting 
in bail with the ſheriff for his appearance 
upon the return of cepi corpus, and for 
doing what the court ſhall order. In two 
ſubſequent caſes *, however, ſpecial bail 
was put in, upon reverſing the outlawry, 
for errors in law, though it does not ap- 
pear the party came in gratis. At length, 
in the caſe of Sereco/d v. Hampſon *, the 
court, upon conſidering the words of the 
4 and 5 W. and M. c. 18. § 3. WEIR 


* Lat. R Ol. Carb 114 3 
8. C. Gilb. W jp 9. OY 25 
tor. & n Y 2 Salk. x 
Wotton, E. 12 G. I. cited in 1 Wi 1 IF 


2 Barnardiſt. K. B. 298. S. C. 2 Str. 1178 1. 
Wül. 3. S. C. 25 (RO 


| powers 


— 


Hel. & 496. * Impey, 456. 
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powers the outlaw to appear by attorney 
and fays, * The outlawry ſhall be re- 
<« yerfed without bail, in all caſes except 
here ſpecial bail ſhall be ordered by 


the court, declared they were of 


opinion, they had a diſcretionary power to 
require it or not; Fx. apron the want of 


an affidavit before the outlawry was no ob- 


jeQion *, becauſe that is only requiſite to 


warrant an arreſt : and though the 31 
Elia. c. 3. § 3- be the only act that ex- 
P. bail, it is not to be in- 
from thence, that in other caſes it 
„ eee be inſiſted on; for that act 
a new error, and the bail upon it 


- 


is abſolutely to pay the condemnation 


bets And it is now ſettled, that on 
reverſing an outlawry for any other error 
tions, the bail is common. or ſpecial, in 
like manner as upon the arreſt. Where 


* 


5 1 is required, it need not be put 


error ; but it is well enough, if put in 
recognizance, in ſuch caſe, is uſually 
taken in the common form *; and, by a 
late determination ', the bail may render 


Barnardiſt. 298. 8. C. But ſee 12 Mod. 545. fer 
the 
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the defendant, and are. not, at al events, 


anſwerable for the debt. 

In general, an outlawry can only be 
reverſed upon payment of co/fs : But if 
the proceſs have been abuſed, and made 
ſubſervient to purpoſes of oppreſſion, as 
where a man has been outlawed, who 


was already in priſon at the plaintiff's i 


ſuit *, or being at large did not abſcond, 
but appeared publickly, and might | have 


been arreſted or ſerved with proceſs *, the 


court, on motion, will order th plain- 
tiff to reverſe the outlawry at his -own 
expence. 

When the outlawry i is reverſed, or the 
defendant has obtained a charter of par- 
don, he may be diſcharged, if in cuſ- 
tody, by writ of ſuper/edeas"; and his 


property, if taken into the king's hands, 


ſhall be reſtored to him, by writ of amo- 
veas manus, or otherwile, according to 
the courſe of the exchequer*. Where 
he has obtained a charter of pardon, he 
muſt ſue out a ſcire facias, to give notice 


f 2 Ventr. 46. 2 Salk. 495. Barnes, 321. ET. 
Jon. 211. Comb. 19. 12 Mod. 413- *i3 Car. II. 
Rat. 2. Co . . 4. Trye, 122. © A c chanels 
real, ſee Cro. Elz. 278. 2 Vern 312 Bunb. 105. 
and as to chattels perſonal, ſee 5 Mod. 61. * Trye, 


1 thereof 


2 Ot Outlawry. 

thereof to the plaintiff, in order that he 
may further e mh Oy if * 
think * 


| "Trp 1349 x54. | 


CHAP. 


e 


e * Aι v. 


Df the Proceedings by and againſt 
 Attornies, and other Dfficers of 


Hav G thus far treated of the mode 
of proceeding by original writ, I ſhall, in 
the preſent chapter, take a. view of the 
proceedings by attachment of privilege, at 
the ſuit of the attarnies and other oficers 
of the court, and. by bill againſt them; 
firſt of all, conſidering their privileges. 
And though, for the ſake of brevity, I. 
ſhall only mention att2rnes, yet what is 
ſaid of them muſt, in general, be under- 
ſtood, as relating equally to all the gfficers 
of the court. | | 
Where: an attorney is plaintiff, he is 
entitled to ſue in his own court, by a- 
tachment of privilege * ; and may lay the 
venue in Middleſex*. Where he is de- 


«* Gilb. C. P. 3. d 2 Salk. 668. 4 Bur. 2027. 3 
T. R. 573, But an attorney defendant has not the 
privilege of changing the venue into N when 
it is laid in another county. Id. Per. cur. H. 24 G. 
III. 2 Str. 1049. contra. | 


8 fendant, 
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fendant, he muſt be ſued in his own court * 
by 6ill*, even as acceptor of a bill of l 
exchange *, or for a debt under forty I ke 
ſhillings ©; and cannot be arreſted or hi 
holden to ſpecial bail. It is alſo ſaid, " 
that an attorney is entitled to. have his * 
cauſe tried at bar . Theſe privileges are 
allowed, not ſo much for the benefit of © 
attornies, as of their clients"; and are Mt 
therefore confined to attornies who prac- * 
tiſe ', or at leaſt have practiſed within Wl © 
year *; and they are never allowed againſt 
the king; but actions qui tam are not 
conſidered as the king's actions“. Nei- 
ther are they allowed to attornies, . as 
againſt each other ; it being a general 
rule, that there can be no privilege againſt 
privilege”, But this rule only applies to 
attornies of the ſame court*; for where 
they are of different courts, the plaintiff 


© 3 Blac. Com. 289. Doug. 299 © 2 Will. 42, 
Doug. 366. 3 Bur. 1583. contra. 1 Mod 10. 56 
Mod. 123. *2 Wulf. 44. 4 Bur. 2113. Doug. 
66. 2 Wilſ. 232. 4 Bur. 2115. 3 Blac. 

ep. 1086. 2 Lutw. 1667. contra. * Ridley and 
Carr, — en 1 1 142. Chipp - caſe, 
E. 19 G. III. againſt Heyſbam, H. 24 G. III. 
11 Ld. Raym. 27. * T. Raym. 275. 1 Lutw. 196. 

3 Lev, 398. S. C. 1 Salk. 30. 2 Salk. 543. 3 Salk. 
282. Comb. 318. 12 Mod. 74. S. C. 1 Blac. Kep. 
373. Cowp. 367. Barnes, 48. " 4 Bac. Abr. 22). 
*2 Str. 1141. 1 Blac. Rep. 19. Barnes, 44. : 
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ſettled, that an attorney ſhall not be al- 


by and againft Attorntes, &. 77 
is entitled to his E Tr is alſo 


* 
2 
. 


-- 


lowed his privilege, where he ſues or is 


ſued ip auter droit, as executor or admi- 
niſtrator * ; or jointly with his wife *, or 
other perſon who is not privileged *; or 


where there would otherwiſe be a failure 


or defe& of juſtice, as where an appeal, 
which only lies in this court, is brought 
againſt an attorney of the common pleas', 


| or ſuch an attorney is in the actual cuſ- 
tody of the marſhal *: Bur where an at- 


torney of the common pleas puts in bail, 


to an action depending in this court, he 


does not thereby loſe his privilege; but 
may plead it in that action, or in any other 


brought againſt him by the bye : for it 
would be abſurd. that he who founds his 


action on that of another, ſnould be in a 


better condition than the original plain- 
tiff. Yet where an attorney, having put 
in bail, waives his privilege, by pleading 
in chief, in one action, it is conſtrued to 
be a waiver of privilege, in all other 


Hob. 177. 1 Salk. 2. 1 Ld. * 4 533- 8. C. 
Aro. Abr. tit. Bill, pl. 2.  * 2 Rol. Abr. 274. 12 
Mod. 163, 4. Pratt v. Salt, H. 8 G. II. cited in 4 
Bac. Abr. 223. * 1 Saund: 67. * 27 Hen. VI. 6. 
a. 31 Hen. VI. 10. Carth. 377. 1 Salk. 1, 2. 1 Ld. 


Raym. 135. 8. C. 12 Mod. 102, 112, 535. 1 Str. 
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actions brought againſt him by the bye, 
during the ſame term. 
Ihe attachment of privilege, at the ſuit 
of an attorney, is in its nature of a /ati- 
tat : therefore, in replying it to a plea of 
the ſtatute of limitations, the Plaintiff 
mult ſet forth the continuances ” : and, 
like a latilat, it may be ſued: out, and will 
warrant proceedings, againft ſeveral de- 
fendants for diſtin cauſes of action. 
In ſuing it out, the rule is, that ever) 
* attorney ſhall leave a precipe with the 
« ſigner of the writs, containing the 
66 defendant's names, not exceeding four 
* in each writ, with the return and day 
of ſigning ſuch writ, and the agent's 
or attorney's name who ſued out the 
<« ſame: and that all ſuch præcipet {hall 
be entered on the roll, where the pre- 
„ cip2s of latitats, and all other writs 
e ;tlumg out of this court, are entered; 
<* and the officer, that ſigns the writs in 
< this court, ſhall not ſign ſuch attach- 
“ment, till a precipe.be left with him 
c“ for that purpoſe *.” 
An attorney was formerly permitted to 
hold the defendant to ſpecial bail, upon 
an attachment of privilege, for fees or 


» Cath: at 1 Show. 366. 2 Salk 420. 8. C. 
But ſee 1 Will. 167. R. H. 20 G. II. 


diſburſements, 
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diſburſements, however trifling”. But 
now, ſince the ſtatutes for preventing fri- 


_ volous and vexatious arreſts, the defen- 


dant cannot be arreſted and holden to 
ſpecial bail, upon an attachment of pri- 
vilege, or any other proceſs, unleſs the 
cauſe of action amount to ten pounds or 
upwards... Where it is under that amount, 
the defendant muſt be ſerved with a copy 
of the proceſs, and notice to appear, as 
in other caſe. 

Ihe time allowed for declaring upon 
an attachment of privilege, is the ſame 
as upon à latitat, or other proceſs in 
treſpaſs. And if an attorney ſue out an 
attachment of privilege, and deliver or 
file his declaration, and give notice there- 
of, four days excluſive before the end 
of the term wherein the attachment is re- 
turnable, the defendant muſt plead as of 
that term; the plaintiff having entered 
a rule to plead, and demanded a plea: 
but if he do not declare within that time, 
the defendant may imparl to the next 
term; and if he do not declare before 
the effoin day, the defendant will have 
an imparlance to the term following. 

The bill againſt an attorney is a com- 
Paint in ne deicnibing the defen- 


| „R. M. 1654. 109 / Gilb. K. B. 346. Gilb. C. P. 
1, R. M. 5 1 III. . Gilb. K. B. 46. 
ant 
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gain as being preſent in court; and ge- 
nerally eoticludes with a prayer of relief, 
though the declaration upon rf bill is not 
demurrable for want of it*. Formerly, 
the bill againſt an attorney could only 
have been filed in term time, /edente curid, 
and not in vacation. But now it may 
be filed in vacation, as well as in term 
time“: though if it be filed in vacation, 
otherwiſe than to avoid the ſtatute of 
limitations, the plaintiff will not be al- 
lowed his coſts, if the action be ſettled 
before the enſuing term. 

In practice, it is uſual to file the bill, 
on treble penny ſtamped parchment, with 
the clerk of the declarations, in the 
king's bench office; and to deliver a 
copy of it, on treble penny ſtamped 
paper, to the defendant, with notice 

thereon to plead in four days. And if 
the bill be filed, and a copy thereof de- 
livered, four days excluſive before the 
end of 'the term, including Sunday, the 
defendant muſt plead as of that term; 
the plaintiff having entered a rule to 
plead, and demanded a plea : but if the 


dill be not filed, and copy E 


2 Saund. 28, 202. 2 + Send 415. v Andr. 


247. 2 Salk. 544. 2 Mod. 163. Gilb. K. B. 


346. * Doug. 300. Lapey. $90: 
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within that time, the defendant is en- 
titled to an imparlance f. | 
The reſt of the proceedings, by and 
againſt attornies, are the ſame as in 
other caſes; only that they are not 
bound to pay for copies of the plead- 


| Ings*. 


*R. M. 5 Ano. III. a. Gib. K. B. 346. # Say. 
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Of the Proceedi againſt Peers 
_ of the Realm, >, embers of 
the Houſe of Eommons. 


'T urrs are two ways of proceeding 
againſt peers of the realm, and mem- 
bers of the houſe of commons; firſt, 
dy original writ, and ſecondly, by bill. 
We have before treated of the mode of 
proceeding againſt them by original writ; 
and therefore what follows will prin- 
cipally relate to the other mode of pro- 
ceeding. 15 . 
At common law, it was not uſual to 
proceed by bill, againſt peers of the 
realm, or members of the houſe of com- 
mons. But now by ſtatute 12 & 13 W. 
III. c. 3. © Any perſon or perſons, ha 
ing cauſe of action againſt any knight, 
« citizen, or burgeſs of the houſe of 


*Trye, 9. 


6 commons, 


Dns, 
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« commons, or any other perſon entitled 


to privilege of parliament, may pro- 


« ſecute ſuch knight, &c. in his ma- 
« jeſty's courts of king's bench, com- 
« mon pleas, or exchequer, by ſum- 


„ mons and diſtreſs infinite, or by ori- 


« ginal bil and ſummons, attachment 


„ and diſtreſs infinite; which the ſaid 
reſpective courts are empowered to 


« iſſue againſt them, or any of them, 


until he or they ſhall enter a common 


% appearance, or file common bail, to 
* the plaintiff's action, according to the 
* courſe of each reſpective court.“ Since 
the making of this ſtatute, peers of the 
realm, and members of the houſe of 
commons, may be ſued by / and ſum- 
mons, &c. as well as by original writ *. 
But this mode of proceeding is not al- 
lowed as againſt unprivileged perſons, 

The bill againſt a peer of the realm, 
or member of the houſe of commons, is 


a complaint in writing, deſcribing the 
defendant as having privilege of parlia- 


ment ©; and concludes with a prayer by 
the plaintiff, of proceſs to be made to 


him, according to the form of the ſta- 


d Say. Rep. 63, 4. Cowp. 844. 2 Ld. Raym. 1 2. 
2 Str. . 4. 8. 8. < Whitworth v. Richardſon, l. 
it EBay. Rey O04. * | | 
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tute, &c.* This bill is filed on the treble 
penny ſtamped parchment, with the clerk 
of the declarations, in the king's bench 
office: and the firſt proceſs thereon is a 
writ of ſummons; which is a judicial 
writ, iſſuing out of the ſame office, and 
directed to the ſheriff of the county where 
the venue is laid, commanding him to 
ſummon the defendant. Upon this writ 
the defendant ſhould be ſummoned, in 
like manner as upon the original; and, 
if he do not appear at the return of it, 
is ſubject to the like proceſs of diſtringas, 
&c. 0 55 | 
The writ of ſummons, and other ſub- 
ſequent proceſs upon the hi, differ from 
the proceſs by original, in the following 
particulars, firſt, that they do not ſtate 
the cauſe of action at large, but only re- 
quire the defendant to anſwer the plain- 
tiff, generally, in a plea of treſpaſs on the 
caſe, io his damage of, &c. (according to 
the plea} as he can reaſonably ſhew that 
thereof he ought to anſwer * ; ſecondly, 
that they are teſted on the very return, 
and not on the guar.o die pot of the re- 
turn, of each other; thirdly, that they 
are made returnable on days certain, and 


© Irnpey, 427. Id. 8 Mod. 228. 3 2 Cromp. 
146. Tiye, 127. 


not 
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not on. general return days; and fourthly, 
that there need not be fifteen days be- 
tween the teſte and return of them. 


If the defendant appear, he files com- 


mon bail »; and the plaintiff declares 


againſt him The time of declaring againſt 
a peer of the realm, or member of the 
houſe of commons, is the ſame as in 


other caſes. But there are theſe diffe- 


rences in the manner of declaring : firſt, 
that the declaration by bil/ begins with a 
memorandum ; and ſecondly, that in aſſign- 
ing the breach in aſſumpſit, againſt a peer 
of the realm, whether by hill or original, 


as well as in the bil] or original itſelf, the 
plaintiff muſt not charge the defendant 


with contriving and fraudulently intending 
craftily and ſubtilly to deceive and defraud 
him ; for the houſe of lords have adjudged 
it a very high contempt and miſdemea- 
nor, to charge a member of their houſe 
with any ſpecies of fraud or deceit. 

All further proceedings againſt peers of 
the realm, and members of the houſe of 
commons, are the ſame as againſt other 
perſons ©; only it ſhould be remembered, 


that as no capias lies againſt them, they 


cannot be taken in execution, unleſs 
where the judgment 1s obtained upon a 


* Impey, 429. 12 Cromp. 149. * nn; 5 
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In the banner chapters, Pens con- 
ſidered the ſeveral modes of proceeding 
by original writ, attachment of privilege, 
and bill againſt attornies, &c. in which 
this court has a juriſdiction, eee, a 
ing with that of the common pleas. I 
ſhall next the mode of proceed- 


explain 
ing E Oe Ts 
11 this court 


The bill in treſpaſs i is a — in 
writing, ſometimes called a queritur or 
plaint, which properly lies only for a 
treſpaſs vi et armis, committed in Mid- 
dleſex, or other county where the court 

fits; but, by a fiction of law, it may 
be the means of commencing an action 
for any other ſpecies of injury. It differs 
from what is uſually 2 the bill of 
_ Middleſex, which is rather a precept, or 


Trye, 98. 4 97. 2 Sid. 129. 2 Str. W 


un Ot the Bill and 


proceſs founded on the bill, than the bill | 


itſelf, as is evident from the words by 
pill,“ at the end of it. And it does 
not lie againſt peers of the realm, mem- 


bers of the houſe of commons, corpo- 


- rations, hundredors, attornies, or pri- 
* in the actual cuſtody of the mar- 
d 5 . | : 


The firſt proceſs upon the bill in treſ. 


paſs, was anciently a precept, in nature 
of -an' attachment* ; upon which the ſhe- 
riff returned, either that he had attached 
the defendant, or that he had nothing by 
which he could be attached. On the 
latter return, if the defendant did not 
appear, there ifſued into Middleſex, or 
other county where the court fat, a pre- 


cept in nature of a capias, commanding 


the ſheriff of that county to take the de- 
fendant, if he ſhould be found in his 
bailiwick, and ſafely keep him, ſo that 
he might have his body before the king, 
at a certain time and place therein men- 


210 Trees 7 Sd, publified in 16 4, iris 
ſaid, that there were ſeveral es of bills or plaints in 
treſpaſs, then remaining in the former upper treaſury 


of this court; and the profits ariſing from them were 

formerly ſo conſiderable, that they were always ex- 

„ ene ee ee e out of the grant of the 
ce 


| cuflos brevium. P. 98, 100. 9 Ante, 20. 
© Trye, 99. Stat. 8 Elia. c. 2 Brown's Vade Mecum, 
526. - | 5 : 
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tioned, to 8 plaintiff, in a plea 
of treſpaſs, &c. This precept, being now 
uſed as the firſt proceſs in treſpaſs, when 
the defendant is in Middleſex, is there- 
fore (though ſomewhat improperly), called 
a bill of Middleſex. If the defendant 
cannot be arreſted: upon, or ſerved with 
a copy of this proceſs, the plaintiff may 
ſue out an alias, and after that (if neceſ- 
ſary), a pluries bill of Middleſex; com- 
manding the ſheriff, as before, or as of- 
tentimes, he has been commanded, to take 
the defendant, &c. But if the defen- 
dant be not in Middleſex, the plaintiff 
muſt ſue out a writ of latitat, or teſtatum 
bill of Middleſex, directed to the ſheriff 
or ſheriffs of the county where he is ſup- 
poſed to. be, reciting the former proceſs 
and its return, and duet that it is 


ſufficiently Hie the defendant lurks, 
and ſecretes himſelf in their county. 


This writ may be iſſued in the firſt in- 
ſtance; and if it prove ineffectual, the 

plaintiff may [ſue out an alias, and after 
that (if neceſſary), a pluries latitat, or, 
more properly ſpeaking, an alias or plu- 
ries capiat, (for theſe writs do not contain 
any teſfatum, or ſuggeſtion of a latitat); 
and the pluries may be repeated, from 
time to time, till the defendant be ar- 


Trye, 99. g aa Ws 
reſted, 
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reſted, or ſerved with à copy of it: 
though, according to ſome books *, there 
mult be a new /atitat, after four terms 
from the time of ſuing out the firſt. In 
any of theſe writs, there may be a clauſe 
of non omittas, commanding the ſherift, 
that he do not omit, on account of any 
liberty in his county, but that he enter 
the ſame, &c. It was formerly holden, 
that a writ of /atitat, &c. did not run 
into Wales ; but the contrary has been 
fince determined, and is now the: com- 


mon practice. 


The bill of Middleſex, and other: pro 
ceſs into that county, are iſſued out of 
the bill of Middleſex office, and ſigned 
by the clerk, but not ſealed. The hefitat, 
2 other proceſs thereon, are iflued and 

gned by the f er of the writs, in the 
ce, and afterwards ſealed 
at the ſeal office *. At the time of iſſuing 
them, the plaintiff's attorney ſhould de- 
liver to the officer a præcipe, or note of 
inſtructions; together with a nemorandun 
or minute of his warrant, duly ſtamped”. 
And it is uſual to make 'the affidavit of 
the cauſe of action, at the ſame time, 
before the officer or his deputy. | 


s Hanſ, introd. 1. Prac. epit. K. B. 2. Tamen quære. 
> 1 Will. 193. Doug. 202, 3. * Impey, tit. Pro- 
ceſs. IId. ibid. ® 25 G. III. c. 80. 13. 


. 


ure. 


Pro- 
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In point of form, the bill of Middle- 
ſex, latitat, &c. ate general, without, or 


ſpecial with a clauſe of ac-etiam. Before 


the making of the ſtatute 13 Car. II. ſtat. 
2. C. 2. a defendant might have been ar- 


reſted, and holden to bail, for any ſum 


of money, upon a general bill of Mid- 
dleſex, latitat, &c. not expreſſing any 
particular cauſe of action. It conſequentiy 
happened, that he was frequently ar- 

. and holden to bail or impriſoned, 
for a large ſum of money, when perhaps 
there was no real plaintiff, or little or no 


cauſe of action. To remedy this miſ- 


chief, it was enacted, that no perſon 
e arreſted by any ſheriff, &c. by force 
or colour of any bailable writ, bill, or 


* proceſs, iſſuing out of this court, 


„ wherein the certainty and true cauſe 
* of action is not expreſſed particularly, 
* ſhall be compelled to give ſecurity for 
“ his appearance, in any penalty or ſum 
© of money, exceeding the ſum of forty 
“ pounds.“ This ſtatute (without any 
ſuch intention in the makers) had like to 
have ouſted the king's bench of all its 
juriſdiction over civil injuries without 
force ; for as the bill of Middleſex was 


| framed only for actions of treſpaſs, a de- 


_ » See the preamble to the ſtatute. Stat. 13 Car. 
IL ſtat. 2. E. 2. 1 


fendant 
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fendant could not be arreſted and holden 
to bail thereupon, for breaches of civil 


contracts. But notwithſtanding this 
ſtatute, the defendant might ſtill be ar- 


reſted, and holden to bail, upon a gene- 
ral bill of Middleſex, /atitat, &c. for any 


ſum not exceeding forty pounds. And 


where it was for a larger ſum, an expe- 
dient was contrived, to preſerve the ju- 
riſdiction of the court, and ar the ſame 
time to authorize an arreſt, by inferting 
in the proceſs an ec-tiam, or ſpecial 
_ clauſe, expreſſing the true cauſe of ac- 
tion, in addition to the general complaint 
of treſpaſs'. Where a writ is ſued out 
upon a recognizance of bail, on meſne 
proceſs, it is neceſſary, by rule of court, 
that after the words, in a plea of treſpaſs, 
there ſhould be inſerted the following 
clauſe, and alſo to a bill of the ſaid plain- 
tiff againſt the ſaid defendant, in a plea 
of debt upon recognizance, according to the 
cuſtom of our court before us to be exhibited; 
otherwiſe the defendant, or his attorney, 
will not be bound to'accept of a decla- 
ration in debt upon ſuch recognizance. 
And where twoor more defendants, againſt 
whom it is intended to proceed in diffe- 
rent actions, are joined (as they may be) 


P 3 Blac. Com. 287. 4 H. Blac. 310. T rye, 
„ 15 G. II. 


in 
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in one writ, the reſpective cauſes of ac. 
tion againſt them ſhould be diſtinctly ſet 
forth in the ac-etiam. | 

From what has been ſaid, it appears 
to have been anciently neceflary, that the 
bill of Middleſex, latitat, &c. ſhould re- 
quire the defendant to anſwer the plain- 
tiff, in a plea of l * But there are 
ſeveral modern caſes to the contrary. 
In one of them, a motion was made to 
ſtay the proceedings on a bill of Middle- 
ſex, which was in debt only, and not in 


_ treſpaſs, with an ac-etiam in debt; and 


the court ordered the bill to be amended, 
by inſerting the plea of treſpaſs. In a 
ſubſequent caſe », where the bill of Mid- 


| dleſex was to anſwer the plaintiff in a plea 


of debt, inſtead of treſpaſs, and alſo to a 


dill to be exhibited in a plea of treſpaſs 


upon the caſe, the court refuſed to grant 
2 rule for ſetting it aſide, on the autho- 
rity of a caſe, which was read from the 


| maſter's note book, exactly in point“. 


The olias capias, &c. ſhould correſpond 
with the previous proceſs, in the names 


of the parties. Therefore, in a late caſe*, 


where an action was brought againſt 


2 Str. 1072. * 1 Blac. Rep, 462, v2 . R. 
513. „M. 20 G. III. The ſame application was 
alſo refuſed in H. 24 G. III. 2. T. R. 513. (a). 
% . 000. -- 


Bates 
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Bates and another, for an act done by 
them as juſtices of the peace, and the 
latitat againſt Bates was by the name of 
William, and the alias by the name of 
Fohn, the court thought the proceedings 
irregular, and ſet them aſide, as far as 
they reſpected Bates. | | 
The bill of Middlefex, being merely 
a precept”, has no direction or teſte. But 
the writ of latitat ſhould be directed to 
the ſheriff, or ſheriffs of the county, 
where the defendant is ſuppoſed to be; 
or, if the ſheriffs be parties, to the coro- 
ners; and if they alſo be parties, to 
eliſors named by the maſter *. In a county 
palatine, or cinque-port, where the court 
cannot write directly to the ſheriff*, the 
latitat ſhould be directed to the proper 
officer; as in Durham, to the biſhop, or 
his chancellor; in Cheſhire, to the cham- 
berlain, or his deputy; in Lancaſhire, to 
the chancellor, or his deputy ; and in a 
cinque-port, to the conſtablèe of Dover 
caſtle, his deputy or lieutenant. In theſe 
caſes, the mandatory part of the writ is 
different from the common form; and 
if the officer, to whom it is directed, 
refuſe to receive it, he is liable to an at- 
tachment ©. N | 


N Ate. 85. 7 Blac. Rep. 506. a Im „ 137. 
d 2 Str. 1089. Andr. 190. S. C. < 14. Frey and 3 
. Ike 
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The latitat ſhould be teſted in the 
name of the chief juſtice, or ſenior judge 
of the court, if there be no chief juſ- 
tice; and it may be teſted before the 
| cauſe of action. If it be ſued out in 
term time, it is uſually teſted on the firſt 
day of that term; and, if ſued out in 
vacation, on the laſt day of the pre- 
ceding one ©: for if teſted in vacation, it 
is merely void. This writ ſhould be 
made returnable on a day certain, in 
term time ?; as on „on, or next 
after, the morrow of All Souls, &c. But 
it muſt not be teſted, or returnable, on 
a dies non furidiens; as on Sunday, the 
feaſt of the purification in Hilary term, 

aſcenſion day in Eaſter term, or midſummer 

day (if it happen) in Trinity term, unleſs 

lit be on the Friday next after Trinity 
Sunday; in which caſe it is dies juridicus 

oy the 32 Hen. VIII. c. 21*. It ſhould 
alſo be obſerved, that as there are more 
than ſeven days, between the morrow of 
A All Souls and the morrow of St. Martin, 
in Michaelmas term, the day before the 

d Nnorrow of St. Martin, being the 11th 
1 of November, is not the week-day next 


42 Bur. 967. 3 Keb. 214. T. Jon. 149. 1 

entr. 363. 2 Bur. 962. f 2 Bur. 954, 967. 5 Bur. 
3 9 

lac. Rep. 683. 8. C. 51 Str. 399. 2 


after 


2588. 2 
37. nl. 264, 5. 
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after the morrow of All Souls; and 
therefore on this day, the latitat ſhould 
be made returnable on Monday (or other 
day of the week, being) the feaſt of S:. 
Martin. There is no neceſſity for any 
particular number of days, between the 
teſte and return of a /atitat : even one 
has been deemed ſufficient '© Though, 
as the proceſs is de die in diem, it cannot 
be made returnable on the day of ſuing 
it out What has been ſaid, with re. 
gard to the direction, teſte, and retum 
of the latitat, is applicable to the alias ca- 


pias, and other ſubſequent proceſs; and 
it may be further obſerved, that each /u- ,: 
ceeding writ ſhould be teſted on the retun 2 
day of the preceding one | 
It will here be proper to take notice f 
of ſome things that are required, by ad ;, 
of parliament, to be ſet down, ſubſcribed MW .. 
to, or indorſed upon the proceſs'. And 2 
firſt, by the ſtatutes 5 & 6 W. and M. . ,, 
21. $ 4. and g and 10 W. III. c. 25. h. 
42. made for preventing abuſes com re 
mitted by arreſting perſons, without am 4. 
writ or legal proceſs to juſtify the ſame, 
and by that means evading the ſtamp du - fh 
to 


i2 Str. 917. 2 Barnardiſt. K. B. 60. 8. C. * 
Ld. Raym. 777. 2 Salk. 421. 7 Mod. 12 8 17 
| Theſe things are not peculiar to the proceſs in ir: on 
paſs, but equally apply to the proceſs by original. 7 

| Sies r 
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ties thereon; the officer, who ſhall lien 
« any writ or proceſs, to arreſt any 


« ſon or perſons before aw” ops ſhall, 


« at the Going: 'ther ſet down upon 
« ſuch writ or proceſs, the day and year 
of his ſigning the ſame.” And by a 
fubſeq vent 'ſtatute®, 'made for the like 
— i every warrant, iſſuing upon 
any ſuch writ or writs, ſhall have the 


| 4, ſame day and year, plainly and di- 


* ſtinctly ſet down thereon, as ſhall be 
e ſo ſet down on the writ itſelf. 

The indorſement of the date is ſaid to 
be no part of the writ; and therefore, if 
the tete be right, the court will not ſet 


| aſide the proceedings, for a miſtake of 


the indorſement. But where, in an ac- 
tion againſt an attorney for negligence, 
in not proceeding to judgment and exe- 
cution in due time, the bill of Middleſex 


| againſt the otiginal defendant (having no 


tefte) was | ſtated, under a videlicet, to 


have iſſued on the 24th of January 1785, 


returnable on Monday next after fifteen 
days of St. Hilary in the ſame year, which 
was really the fact; but by a miſtake of 
the indorſement, it appeared in evidence 
to have iſſued on the 24th of Jannuary, 
1784; the plaintiff was nonſuited; and 
on a motion for a new trial, the court 


"6G1.c. 21. 5 54. 1 Will. 91. 
| F 


were | 
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were all of opinion, that the time of pro- 
ceeding againſt the original defendant 
depending on the return of the writ, 
the return became material, and there. 
fore the variance was fatal *. * 
Secondly, by the ſtatute 12 G. I. c. 29. 
$ 2. the ſum or ſums, ſpecified in the 
ce affidavit of the cauſe of action, ſhall 
&< be indorſed on the back of the writ 
© or proceſs; for which ſum or ſums ſo | 
% indorſed, the ſheriff or other officer | 
< ſhall take bail, and for no more.” 
This ſtatute, however, is merely directory 
to the ſheriff; and does not avoid the 
proceſs, where the ſum ſworn is not in- a 
dorſed upon it... bil | 
Thirdiy, by the ſtatute 2 G. II. c. 23. 
& 22. every writ and proceſs, for ar- 
* reſting the body, and every writ of 
< execution, or ſome label annexed: to : 
„ ſuch writ or proceſs, and every war- A 


e rant that ſhall be made out thereon, 6 

c ſhall, before the ſervice or execution p 

“ thereof, be ſubſcribed or indorſed with 0 

* the name of the attorney, clerk in 6 

“ court, or ſolicitor, written in a com- P 
„mon hear hand, by whom ſuch writ, 5 

_ «©. &c. reſpectively ſhall be ſued forth: 1 
and where ſuch attorney, &c. ſhall 7 

v 


* 1 T. R. 656. 1 Bur. 330. Barnes, 414. H. 
Blac. 76. - 
| - moet 
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“ not be the perſon, immediately retained 
« or employed by the plaintiff, then alſo 
„with the name of the attorney, &c. 
« ſo immediately retained or employed, 
to be ſubſcribed or indorſed and 
« written in like manner. And that 
« every copy of any writ or proceſs, that 
“ ſhall be ferved upon any defendant, 


| © ſhall, before the ſervice thereof, be 
jn like manner ſubſcribed or indorſed, 


« with the name of the attorney or ſo- 


« licitor, who ſhall be immediately re- 


| © tained or employed by the plaintiff.” 


But, by the ſtatute 12 G. II. c. 13. $ 4. 
the not ſubſcribing or indorſing the 
“name of the attorney, &c. on any 


| © warrant that ſhall be made out upon 


% any writ, &c. ſhall not vitiate the 


| © fame; but ſuch writ, &c. and all pro- 


*ceedings thereon, ſhall be as valid and 
effectual, notwithſtanding ſuch omiſſion, 
“ as if the laſt-mentioned act had not 
* been made: provided the writ, where- 
“ on ſuch warrant is made out, be re- 
“ gularly ſubſcribed or indorſed, ac- 
* cording to the ac.“ Since the making 
of this ſtatute, though the omiſſion of 
the attorney's name upon the warrant, 
which is the act of the ſheriff, will not 
vitiate the proceedings, yet, if it be not 


a Barnes, 414. 


F 2 ſubſcribed 
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ſubſcribed to or indorſed on the writ or 
copy, they may beſet aſide for irregularity. 

Where the cauſe of action does not 
amount to ten pounds, and the defendant 
is ſerved with a copy of the proceſs, there 
muſt be an Engliſh notice thereon, of the 
intent and meaning of ſuch ſervice*; 
which in effect reduces it to a mere fun: 
mon. But where the cauſe of action 
amounts to ten pounds or -upwards, and 
no affidavit is made thereof, a notice 1s 
ure 1 } 

The notice to appear, when neceſſary, 
muſt be directed to the defendant»; for 
if his name be not prefixed thereto, the 
procels is irregular, and may be quaſhed 
on motion. And it ſhould require the 
defendant; to appear, at the return of the 
proceſs, though it happen on a Sunday 
But any trifling informality in the notice, 
as ſetting down the day of the month, on 
which the defendant is to appear, without 
ſaying, inſtant, next, or ſpecifyi ing the 
year, will not invalidate itt. 

If the proceſs be defeRive in point of 
form „ or in its direction, teſte *, or re- 


J. 415. Wright, * another v. Wi lles, M. 21 G, 
III. Per cur. T. 29G. III. * Stat. 5 G. II. c. 27.5 
4. Cop. 455: «1 Will, 22. elynge, 131. 1 

Wilſ. 104. * 3 Bur. 1660. *2 Ser, 1233. Barnes, 
425. 7 3 T. R. 660. * 1 Blac. Rep. 506. Barnes, 
422. * 2 Bur. 954» 967. 5 Bur. 2588. 2 Blac, Rep. 
683. S. C. Barnes, 407, 8, 9, 42% 


turn, 
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turn, or the attorney's name be not in- 


dorſed upon 1t *, or if there be no notice 
to appear *, (when neceſſary,) or the no- 
tice be not properly directed, the defen- 
dant may move the court to ſet aſide the 
proceedings. But he cannot take advan- 
tage of any error or defect in the proceſs, 
after he has appeared to it, or taken the 
declaration out of the office . And, in 


general, the proceſs may be amended, 
where there is any thing to amend by *. 


b Str. 399. © Wright, and another v. Wille, M. 
21 G. III. Per cur. T. 29 G. III. Barnes, 415... 4 2 
Str. 1072. © Kelynge, 131. 1 Wilſ. 104. - 1 Str. 
14. Barnes, 163, 167, 415. #2 Str. 1072: Wright, 

another v. Willes, M. 21 G. III. I T. R. 782. 


„ n 
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CHAP. VII. 


Ot the Proceedings upon the Ca- 
pia, &c- previous to the Deten⸗ 
dan 's Appearance. © 


'T vere are two ways of proceeding 
upon the capias, and other ſubſequent 
proceſs againſt the perſon of the defen- 
dant, by original writ, attachment of pri- 
vilege, or bill in treſpaſs : firſt, by ſervice 
of a copy of the proceſs; ſecondly, by 
arreſt. . N 

Where the cauſe of action is under ten 
pounds, or no affidavit is made thereof, 
when it amounts to ten pounds or up- 
wards, the defendant, we may remem- 
ber, is to be perſonally ſerved with a copy 
of the proceſs ; by which is to be under- 
| ſtood, in general, a copy of ſuch procels 
as he might have been arreſted upon, be- 
fore the ſtatute 12 Geo. I. c. 29: and 
therefore, where the proceedings are by 
original. he ſhould be ſerved with a copy 
of the capias, and not of the original writ 
of ſummons or attachment. But where 


* Barnes, 406, 410. © — 
e 
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the defendant is in a county palatine, he 
ſhould be ſerved with a copy of the pro- 


ceſs, iſſuing out of this court; and not of 


the mandate, from the officer to whom it 
is directed. The copy of the proceſs 
may be ſerved by the ſheriff or his officers, 
(except in particular franchiſes, having 
the return of writs,) or by any one elſe, 


provided he be able to examine the copy 


with the original, ſo as to ſwear (if neceſ- 


ſary) to the ſervice. In particular fran- 


chiles and juriſdictions, the proper officer 
there ſhould execute the proceſs *. For- 
merly, a copy of the proceſs muſt have 


been ſerved on the defendant before the re- 


turn day*; but now it is holden, that 
ſervice at any time, even after the riſing 
of the court, on the return day, is ſufh- 
cient. A bill of Middleſex ſhe 


the county of Middleſex * ; nor whilſt the 
defendant is attending his cauſe at the 
fittings * : but where there is any diſpute 
as to the boundaries of the county, the 
court will not determine it on motion“. 


And it W ewy that a latitat may be 


> 2 Barnardiſt, 18, 327 337. 598. Pr. Reg 1 


Barnes 406. Reg. 345. Stat. 5 G 

27. $3. ng Wy 415. 424. f 2 Bur. 812. ©. 
R. 192. Pr. R Reg. 3 352+ 2 Wilf. 372. Doug. 369. 
I T. R. 157. 2 Str. 1094. 1 Will. 77. | 


F 4 ſerved 


ould not 
be ſerved in London, or elſewhere out of 
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ſerved in any county *.: On ſerving the 
copy, it is not neceflary, though uſual, 
to ſhew the original proceſs, unleſs de- 
manded”. And in an action againſt huſ- 
band and wife, it is deemed deere to 
ſerve the huſband only. by nba oro 
if, upon the ſervice, the defendant 
ſ peak contemptuous words of the court, 
or its proceſs, he is liable to an attacbmeni. 
And where the words are ſpoken of the 
| court, the attachment jiſſues in the firſt 
inſtance ; for it would be to no purpoſe 
to grant gh rule to ſhew cauſey which 
would probably expoſe the court to fur- 
ther inſult“ . It has been doubted, how- 
ever, 3 when ſuch words are 
worn to by one perſon only, the rule 
thould be abſolute, or only to 3 cauſe; 
the rule in chancery requiring two aſſi- 
davits, to deprive the party of the benefit 
of ſhewing cauſe ; and in this couxt, the 
rule is only to ſhew- cauſe; where the 
words are ſpoken of its proceſs *, 
_ An. arreſt muſt. be by — ſeiſing 
or touching the defendantWhOdy ?; and, 
except in counties palatine or particular 
liberties, is made by the ſheriff, or other 


k Douz 369. 1 T. R. 18 12 Str. 8 7. Barnes, 
422. = Caf temp. Hal 138. e 406, 
412. Pr Reg. 351. S. C. 6 Mod. 43. 1 Salk. 84. 
1 Str. 185. Say, Rep. 47, v1 Salk. 84. 11 Str, 
1068. Say. Rep. ue” 13 Blac: Com: 288. 
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officer to whom the writ is directed, or 


by his general or ſpecial bailiff. The ſhe- 
riff's authority is derived from the writ ; 


and that of his bailiff, from a warrant in 


Writing, which ought not to be made out 
1 until the ſheriff have the writ in his ac- 


tual cuſtody . The arreſt may be made 


| by the ſheriff, or his bailiff, at any time 


before, or on the day of the return of the 
writ ;. and at any place within the county, 
except where the defendant is privileged. 

But it cannot be made, between the day 
of the return and quarto die paſt, by ori- 


ginal. In counties palatine, the arreſt: 
is made by the ſheriff, or his bailiff, by. 
virtue of a mandate from the officer. to 


whom the writ is directed. And in a par- 


ticular liberty, having the return of writs, 


it ſhould regularly be made (except upon: 
a on omittas) by the bailiff of the liberty, 
by virtue of a mandate from the ſheriff v. 

there be two liberties in a county, and: 
the ſheriff make his mandate to the bailiff. 


of one of them, who gives him no an- 


ſwer, he may, upon a nen omittas, arreſt: 
the defendant in either. liberty ” ;. and! 
even if the ſheriff enter, and arreſt the- 
defendant in- a liberty, without. a. non: 


R K. 15 Car. II. 4 Stat. 6 G. I. e. 2361 $3» 


1 Kid. 229. » Gib. C. P. 25, c. 5 Co! 92. 
„ Gilb. S. . 29. | | | 
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omittas, the arreſt is good, though the 
ſheriff may be liable to an action. In 
making the arreſt, it is not neceſſary that 
the officer, who has the authority, ſhould 
be the hand that arreſts, nor in the pre- 
ſence of the perſon arreſted, nor actually 
in fight, nor is any exact diſtance pre- 
ſcribed: it is ſufficient that he be near, 
and acting in the arreſt“. 

When the defendant is arreſted, he 
either remains in cuſtody of the ſheriff, 
or other officer, who arreſted him; or is 
-let out of cuſtody upon bail, or an at- 
torney's undertaking for his appearance; 
or eſcapes, or is reſcued, &c. | 
Before the ſtatute 23 Hen. VI. c. g. 
the ſheriff was not obliged to bail a de- 
fendant, arreſted upon meſne proceſs, 
unleſs he ſued out a writ of mainprize; 
though he might have taken bail of his 
own accord *, This arbitrary power pro- 
duced great extortion and oppreſſion of 
the ſubject; to remedy which, it was 
enacted, by the above ſtatute, * that 
„ ſheriffs, &c. ſhall let out of priſon all 
* manner of perſons arreſted, or being 
<« in their cuſtody, by force of any writ, 


X Gilb. C. P. 27. Fitzpatrick v. Kelly, 22 G. III. 
y Cowp. 65. * Gilb. C. P. 20, 21. 4 Bac. Abr. 461. 
F. N. B. 25 1. Plowd. 67. Dalt. dher. 356. And ſee 
1 Veotr. 55, 85. 2 Saund. 60. H. Blac. 233. 
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4e bill, or warrant, in any action per- 
* ſonal, or by cauſe of indictment of 
S treſpaſs, upon reaſonable ſureties of 
<« ſufficient | perſons, having ſufficient 
4 within the counties, where ſuch per- 
„ ſons be ſo let to bail or mainprize, to 
« keep their days in ſuch place, as the 
ce ſaid writs, bills, or warrants ſhall re- 
% quire ; perſons being i in their ward by 
« condemnation, execution, capias utla- 
4 een or excommunicatum, furety of the 
« peace, or by ſpecial commandment of 
« any juſtice, and vagabonds refuſing to 
« ſerve according to the ſtatute of la- 
« bourers, only excepted““ 
„And that no-ſheriffs, &c. ſhall take, 
«or cauſe to be taken, any obligation, 
« for any cauſe aforeſaid, or by colour 
« of their office, but only to themſelves, 
* of any perſon, nor by any perſon, 
„ which ſhall be in their ward by courſe 
of law, but by the name of their office; 
« and upon condition written, that the 
“ priſoners ſhall appear at the day _ 
“ place contained in the writ, bill, or 
* warrant. - And if any ſheriffs, Kc. n 
« take any obligation in other form, 
„by colour of their office, it ſhall be 
„„ 
This ſtatute hath two branches, firſt, 
às to the perſons to be let to bail; and, 
: ſecondly, 
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ſecondly, as to the form of the ſecurity. 
Upon the firſt branch of the ſtatute, it 
has been determined; that the ſheriff can- 
not take bail on an attachment for a con- 
tempt *.- And though the words of it 
ſeem to be confined to perſons arreſted, 
and in actual cuſtody, yet it has deen 
holden, that the arreſt need not be ſtated, 
in an action upon the bail bond; and if 
ſtated, it is not traverſable: 22 for itrwoutd 
be of miſchievous: conſequence, if a bail 
bond taken civilly, without expoſing the 
party by an arreſt, were not as effectual 
as if he had deen actual arreſted. 
Where the defendant is arreſted; and in 
actual cuſtody, it is the duty of che ſhe⸗ 
riff to take bail, if required: and there- 
fore if a bail bond be tendered, with 
ſufficient ſureties, and the ſheriff refuſe 
to accept it, he is liable to a ſpecial action 
on the caſe. The clauſe, which requires 
reaſonable ſureties, was introduced for 
the benefit of the ſheriff; and therefore, 
though he may inſiſt Upon two ſureties, 
yet he take a bond with one only*. 
And foi the lame moron 1 3 


21 Str. 479. Comm, Rep. bp 2 Salk 608. contra. 
b 1 Str 643. Id. 444. Say. ot 116, But ſee 
Noy, 43. ſemb. contra. Gilb. C. 20. W. Jon. 
226. 1 Sid. 22. 2 Mod. 31, 84, 755 2 Ventr. 96. 
10 Co. 100. b. Cro. El. 624, 808, 852, 862. 


cannot 


| cannot maintain an action 


Saund. 59. 1 Mod. 227, 239, 2 
ſemb. contra, ® 1 T. R. 421. 
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him, 
for taking ſureties that are ersten. 
or do not inhabit within the county 
| The: * 3 N re- 
res a ſecurity b * pectin 
_ there — three — to be a 
ſerved; firſt, that it be made to the ſhe- 
riff himſelf; ſecondly, that it be made to 
him, by his name of oſſice; and , thirdly, 


that it be only for the, defendant 8 apear- 


ance, at the return of the writ . There- 
fore, if the bond be not made to the 
ſheriff ', or be not made to him by his 


name of office, or if it be ſingle 3 
out any condition at all,, or with an im- 


poſſible condition, or the: condition. be 


not for the defendant 8. appearance s Or 


be for that and ſomething elſe, it is void 
by the ſtatute. If the objection appear 
on the face of the declaration,. or upon 


_ oyer, the defendant may demur; but 


* he ſhould plead it: and when, 

by pleading or otherwiſe, it appears in 
any part of the record, he may move in 
arre of judgment 


fCro. El. 808, 852, 862. EY 1 Sid. 96, 2 
3» 177. But 

ſee 1 Ld. Raym. 425. 1 Salk. 9 8 4 
ro 2. 4 Bac 


oc 462. 1 Dyer, 119, 120. 10 Co. 100. a. b. * 3 


121 


EK. 569 Str. 399. Fort. 363.0 8. C. 2 T. R. 569. 
If 
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If the bond be ſubſtantially good, it 


cannot be avoided for any trifling infor- 
mality, or variance of the condition from 


the writ, in the deſcription of the plea, 
or of the time or place of appearance. 


Thus, where the writ was to anſwer the 


plaintiff in a plea of debt, for three hun- 
dred and twenty pounds, or in a plea of 


treſpaſs, with an ac-etiam, and the con- 
dition was to anſwer the plaintiff in a 


plea of debt, or treſpaſs, generally, or 
- without mentioning the plea at all, the 


variances were holden to be immaterial”; 
for the ſtatute only requires a bond eon- 
ditioned for the defendant's appearance, 
and the'deſcription of the plea is merely 


furpluſage. 80 where the writ, in tre/- 
paſs „ was to appear before the lord the 


king at Weſtminſter, and the condition 
was to appear before the juſtices of the 
king*s bench at Weſtminſter", the bond 
was holden good. And where the writ, 
by original, was returnable before the 


lord the king, whereſoever he fhall then 


be in England, and the condition was 
without the words where/oever, &c. the 
court gave judgment for the plaintiff, in 


= Cro. Jac. 286. 2 Lev. 123. 2 Show. 51. T. Jon. 

137, 8. 6 Mod. 122. 10 Mod. 327. But ſee 2 Lev. 

177. ſemb. contra. " 2 Lev. 180. T. Jon, 46. 8 C. 

2 Ventr. 237, 8. I 
| ; an 
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an action upon the bond; ſaying, they 
would underſtand, that by appearing be- 
fore the king was meant, before the king 
in his court, and not before the king in 

r/on *®. It has alſo been holden, that 
the ſtatute for preventing frivolous and 
vexatious arreſts” is merely directory to 
the ſheriff, and does not avoid the bail 


| bond, where there is no affidavit of the 


cauſe. of aQtion 1, or the ſum ſworn to. is 
not indorſed on the writ *; or even where 
the ſheriff takes bail for more than the 
ſum ſworn to. E 

The proviſions ofthe ſtatute of Hen. 
VL are not applicable to ſecurities taken 
by, or for the benefit of the plaintiff*. 
And hence, an attorney is bound by his 
undertaking to appear for the defendant, 
though it be not exactly in the form pre- 
ſcribed. By an old rule of court, a 
« priſoner taken upon a capias ſhall not 
e be diſcharged, till he hath given bond 
“e to appear; unleſs the plaintiff or his 
e attorney ſhall conſent to take an ap- 


| © pearance, without bail.” But it is 


now the common practice to take an at- 


torney's undertaking, where ſpecial bail 


* 2 Ctr. 1155, 6. 712 G. I. c. 29. 1 Bur. 
$30. r Nerdon v. Horſley, cited in 1 Bur. 341. H. 

ac. 76. * Cro. El. 190. 1 Sid. 132. 1 Lev. 98. 8. 
C. 2Mod. 205. R M. 1564.56. 
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is required; and the court will enforce 
ĩt b attachment *. N | 
Where the ſheriff, having arreſted the 
defendant, ſuffers him. to go at large, 
8 — ene bail for his appearance at the 
e writ, he is not liable to an 
; ie of eſcape; for he was obliged by 
the ſtatute to take bail”. And even where 
he ſuffers him to go at large without bail, 
he is not, it ſeems, liable to an action, 
provided he have him at the return of the 
writ”. But if he have him not then, or 
afterwards ſuffer him to go at large, 
without lawful authority, he is, in either 
. caſe, liable to an action. And where an 
action is brought againſt the ſheriff, after 
he has taken bail, he muſt plead the ſta. 
tute; and cannot take — of it, 
on demurrer to the declaration, or in 
arreſt of judgment. 
Where the defendant is reſcued upon 
| meſne proceſs, as he is going to, priſon, 
7 the: ſheriff may return the reſcue *; but 
[03 364k V7 64 be 


wx T. R. 422. „cw. El. "i 852. Ney, 39. 
S. C. 1 Sid. 23. 1 Ventr. 55. 3 Salk. 314, 15. Gilb. 
C. P. 22. "2 T. R 172. Noy, 39. 1 Mod. 228, 
9. 2 Mod. 178. S. C. Gilb. C. P. 22. 2 T. K. 174, 
Ke. 7 Cro. El: 1 Moor, 428. S. C. 1 Sid. 22, 
439. 1 Ventr. $5. 1 57. 8. C. 2 Saund. 154, 
5. Cro. Jac. 419. gd K. 198. 1 Rol. Rep. 388, 
Won Et oms, OY but 
1 El. 868. 


not, 


— - FAY tt rr — — em a. 3 8 8 


OH re 


or. ys. 14 Bur. 2129. 
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not, where the defendant is reſcued, 


after he is put in priſon, except by the 
king's enemies. Upon the ſheriff *s re- 
turn of a reſcue, the plaintiff has a triple 


_ remedy againſt the reſcuers, by attach- 


ment, action on the caſe, or indictment'. 
The return of a reſcue is of itſelf a con- 
viction ; and the court will grant. an at- 
tachment upon it, in the firſt inſtance *, 
which ſhould be made returnable at a 


| general return, though the age) pro- 


ceſs was at a day certain. But, without 
the ſheriff's return, the court will not 
grant an attachment, upon a mere affi- 
davit of the fact“. It was formerly the 
conſtant courſe, upon the return of a 
reſcue, to ſet a certain fine of four no- 
bles on each offender “: but of late years, 
the courts have fined according to their 
diſcretion, upon conſidering the cir- 
cumſtances of the caſe". And as the 
ſheriff's return of a reſcue is not tra- 
verſable, the court will proceed to puniſh 


the reſcuers, without going through the 


ordinary courle of 8 . N 
interrogatories ER 


co. Jac. 49 23]. My. 1. 1 Str. 435. 

Bur. 2814. For dh Dig. 9 e D. 181 
temp. Hardw. 112. 42 Salk. 586. Say. Rep. 121. 4 
Bur, 2129. 1 Str. 624: 2 Salk. 586. 6 ira 
141. 1 Str. 531. ET. * 1982. 586. 
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Is the preſent chapter, I ſhall e 
* appearance of the parties, wh 
either in per/on or by attorney; or, in caſe 
of infan $9 prochein amy Sun. 
Ii: bs 5 hs $36 Lala 2 
At common law, the plaintiff and de. 
fendant muſt, in general, have appeared 
in perſen; and could not have appeared 
by attorney, without the king's ſpecial 
Warrant, by writ or letters patent. But 
a corporation aggregate, not being capable 
of a perſonal appearance, could only have 
appeared by attorney, appointed under 
their common ſeal. And now, by the 
ſtatute of Yefim. a. c. 10. a general li- 
is given to the parties, of appear- 
ing by attorney ©. Yet there are certain 
perſons, ſuch as ideots, feme-coverts, &c. 
who, for want of legal diſcretion, are 


Co. Lit. 128. a, 2 Inſt. 249, 378. F. N. B. 25; 
1 Mod. 244- 2 Mod. 83.8. C. d Bro. Abr. tit. Cor- 


. Hon, 28. Co. Lit. 66. b. © Gilb. E. p. 2, 3. 2 
1 t. 376. F. N. B. 55. | | 


= --L- 


INC: pable 


ners. 
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incapable of appointing an attorney; 
and muſt therefore appear in perſon K 
and any one elſe, if he think pro 


may ſtill appear, and proſecute or de end 


his ſuit, in the ſame manner*©; as is 
uſually done by attornies and priſo- 

Attornies were anciently appointed in 
court, when actually preſent ': but they 
are now uſually appointed out of court by 


warrant, which ſhould regularly be in 


writing ; but an authority by parol is ſaid 


to be ſufficient to ſupport a judgment®. 
And even if an attorney appear without 


warrant, it is a good appearance as to the 
court; though he is liable to an aQtion®. 


Where an attorney once appears, or un- 


dertakes to be attorney for another, he 
ſhall not be permitted to withdraw him- 
ſelf ; and it is ſaid to be his duty to pro- 


ceed in the ſuit, although his client ne 


gle& to bring him money. A 
The warrant of attorney continues in 

force until the judgment, and for a year 

and a day afterwards, in order to have 


execution '; unleſs it be ſooner coun- 


4 Co. Lit. 135. b. 2 Inſt. 390. F. N. B. 27. 
* Say. Rep. 217. f 1 Wilſ. 39. 2 Keb. 199. 1 
Lil. P. R. 134, 137. b 1 Keb. 99. 1 Salk. 86, 88. 6 
Mod. 16. But ſee 1 T. R. 62. i Sid. 31. * Say. 
5 173. 12 Inſt, 378. Gilb. Exec. 92. 3. Run. 
j. 152, 


termanded 
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termanded by the act of the principal, 
or determined by the death of the attor- 
ney. Where an attorney, having been 
retained, has undertaken to appear, the 
_ defendant cannot countermand the ap- 
pearance after his retainer "; nor can he 
change his attorney, at any time ing 
. ſuit, without leave of the court, or 
a judge, and notice to the adverſe pa 
or his attorney". If an attorn 
pending the ſuit, his warrant is 
mined*:. but the party who employed 
him muſt have notice of his death; and 
if he drags not appoint-- another - z 
ney, nee 1 ane in the 
AN pP_ 1 1 4 
At common law; the TE of at- 
2 t have wee ee and entered 
of recor time before judgmentꝰ: 
but there ar yrs — acts of — 5 
requiring it to be done ſooner, under ſe- 
vere penalties. By the laſt of theſe acts 
it is provided, that © the attorney for the 
* plaintiff ſhall file his warrant of at- 
„ torney, with the Proper officer, the 
* ſame term he declares ;' and the attor- 


n R. M. 16 16. 1 Lil. P. R. I 
1 Blac. Rep A 1 Li et 1 141. 
P Id. 137. 7-5 Keb 275. e b. but {ee 1 
Wilſ. 39. r 18 Hen! VI. c. 9. 32 Hen. VII c. 30. 
. 2, 3. 38 El. c. 10. 3 4& 5 Ann. c. 16. 
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% ney for the defendant, the ſame term 
«he. a unler che Lin- 

«_ flited: by formet: laws. Upon this 
act of „ ee 26h 
court, * that the defendant's attorney, | 
. 
64 give the „the war- 
«rant of attotney for ts. fared 
and at the time ofiideliveringthe 
4 of. tlie declaration5 or taking 1 uus 
« the: office, hen filed; all pay four- 
« pence for the ſaĩd warrant: which war- 

+ kant af attorney the 's attorney 
6, ſhall file, with the rappointet for 
« fling-it, at the ſame time he files, or 
Ge, to file, the warrant of attorney 
2 for the plaintiff... And if the defen- 
6:dant*s: attorney refuſe to pay the ſame, 
otheiplaintiff's attorney may ſign Jjudg- 

ment? N 'theſe' 

lations; an 
that the: warrants of attorney 1 
9 * as to ſupport the proveddhii 
lite, or 5 — final 
—— at 3. though, the attorney may be 
for not filing them in due time 
was anciently the 7 the courſe of this court, 


** M 5 Ann. n i 8 225. Cro. Jac. 
277. March, 121. 8 Mod. 77. 1 Str. 526. 2 Str. 807. 
2 Ld. Raym. 83 8. C. itzgid. * 1 Wilſ. 39, 
hy l 110. 2 
HIRE to 
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2 kept f 3 ho : 
c I t for that te”: 
E courſe was altered in the ti time of 
Wright, ch. J. who cauſed them - 
entered on the top of the plea roll”, 
the practice is at this day. The wa of 
- "Ree of att is aided after ver. 
or judgment by nil dicit, &e. by 
wes rv jeofails : and by the ſta. 
tute of 8 Hen, VI. C. 12. a miſpriſion of 
the clerk in the warrant may be a, 
in affirmance of the judgment. 
It only remains to be obſerved; with 
regard to the warrant of attorney,” that 
by a late act of parliament, which ſub- 
jects it to a ſtamp duty, no attorney 
*,ſhall ſue out any writ or procels, or 
© commence, proſecute, or defend an 
* action, unleſs he ſhall have deliver 
<< to the officer or his deputy, appointed 
e to ſign or iſſue the firſt proceſs for the 
cc plaintiff, or to enter, file, or 1 


<« the bail or appearance for the defen · 


„ ant, a memorandum or minute of his 
<« warrant, duly. ſtainped; containi St the 
* names of the parties, the . — 

< the. attorney, and, here a præcipe is 
"7 required, (except for an origir Al,) the 


«i Salk. 86. 7 x Salk. 88. R. E. 4Jae: II. *:8 
Eliz. c. 14. * 4 & 5 Ann. c. 16. and fee 1 Will. 
85. Doug. 109. 25 G. III. c. 80. 8 45 &c. 
| 6 nature 
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he 


twenty-one years, muſt ſue 
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« nature and denomination: of the pro- 
« ceſs, and the return of it; which me- 
* morandum or minute the faid officer: or 
+ his deputy ſhall receive, and forthwith. 
enter or file of record, and ſhall fign' 
« thereon the day of delivering it. FA 
fimilar memorandum or minute ig required, 
by the ſame act, previous to entering up 
judgment on a caguovit attionem,' or war- 
rant of attorney. 21 2 601 „ 

An inſant, or perſon une "We age * 
by his prochein 
an, or next -friend:*, unleſs where he 
ſues as co-exccutor withothers;-i in which 
caſe it is holden- that the executors of 
full age may appoint an attorney for 
ves and the infant, making toge · 
ther but one repreſentative *. And hence, 
be cannot be an informer upon a penal 
ſtatute ; for by the 18 Elix. c. 5. & every 
C uformer upon a penal ſtatute muſt ex- 
„ hibithis ſoit. in proper perſon, and pur- 
* ſue the 2 only by himſelf or his at- 
* torney.” l defendant muſt in 
all caſes MS. "Jad detend by guardian, 
even where he i ſued as co- executor 
vith others And if he appear by at- 
wan. it is error 5 though if an infant 


Co. Lü. 13 a 461,259. . 
27. d 2 = 212. © Say. op * dz Str. 
* 28 Co. 58. b. 9 Co. 30. b 5 

plaintiff 
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laint appear by attorney, it is cur 
= ian of: jeofails 15 
:o To —— prochein | | amy. c or guar. 
dian, the perſon intended, who is uſually 
ſome near relation, ſniould come with the 
infant, before à judge at his chambers; 
or elſe a petition: ſhould be preſented to 
the judge, on behalf of the —— ſtating 
the nature of the action, andi if for the 
defendant, that he is adviſed and believes 
he has a good defence thereto; 
praying, in reſpect of his infaney, that 
the er n intended may be — him, 
a his prochein amy ov to 
ſeeute or defend the 
tion ſhould be NG wi 
agreement, ſignifying the aſſent of the in 
tended Na amy or ian, and an 
affidavit, made by ſome: third perſon, 
that the and agreement e 
duly ſigned. i: On one . 
grounds, the judge will gran s/o 
upon which: a rule or — mou be 
drawn up, with the clerk of the rules, 
for the admiſſion of the prochein amy or 
guardian: which adiniffion is either /þe- 
cial, to praſecute or defend a par, icular 
action, or general, to proſecute or de- 
fend all actions whatſoever * ; though it 
is ſaid, that, by the practice of Win 


| 21 Jac. I. C, mg CORO 16. IT Str. 304- 
Court, 


w — ds moot — — Fair 1 rn 
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court, a ſpecial admiſſion of a guardian, 
to appear in one cauſe, will ſerve for 


others. 


The rule or order for the admiſſion of 


a prochein amy, ſhould be obtained before 


declaration, and a copy thereof annexed 
to it; or the defendant is not compellable 
to plead': and the plaintiff's attorney, if 
required, muſt give notice to the defen- 


dant's attorney, of the place of abode of 


the prochein amy*. In like manner, the 
rule or order for the admiſſion of a guar- 
dian ſhould be obtained before plea, and 


a copy of it annexed thereto; for if an 


infant defendant appear by attorney, 
though it be in conſequence of common 
proceſs, with a notice requiring him to 
appear in that manner, the plaintiff may 
obtain an order for ſtriking out the ap- 
pearance, and that the defendant appear 
by guardian, within a certain time, be- 
ing uſually four or ſix days; or in de- 
fault thereof, that the plaintiff may be at 
liberty to name a guardian, to appear 
and defend for him. And a fimilar 
order may be obtained, where the de- 
fendant negleQs to appear at all”. 

An infant plaintiff is not liable to coſts, 
but only his guardian“; and if he refuſe 


b 1 Str. 305. i Sty. P. R. 264. * 1 Will: 246. 

| Barnes, 413, 418. m2 Str. 1076. 2 Will. 50. 
ro. El. 33. 1 Str. 548. 2 Str. 708. | 
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to pay them on demand, he may be 6 
ceeded againſt by attachment *. Yet, 
where an infant plaintiff was taken in ex- 
ecution for coſts, the court refuſed to dif. 
char n on motion ꝰ. And it has been 


adjudged, that coſts are payable Þy an 
infant defendant. 

Heretofore, when a writ iſſued out of 
this court, it was entered upon a roll; 
ſo that though the officer had not re- 
turned the writ, yet the defendant might 
have appeared at the day given by the 
roll”; and that, either to ſave himſelf 
from corporal pain, by impriſonment, or 
to prevent the loſs of iſſues, or to ſave 
his freehold or inheritance *. But at this 
day, the writ 1s ſeldom entered upon the 
roll; except to avoid the ſtatute of limi- 
tations. 

Appearance is the firſt a& of the defen- 
dant in court*', and differs from 2 
| which i is the act of the court itfelf“; 
is evident from the language of the bal 
piece. A voluntary appearance is of no 
effect, unleſs the plaintiff's attorney, 
within fourteen days after ſuch appear. 


ance, ſue out a writ of latitat, or a bill 


Barnes, 128. P 2 Str. 1217. Dyer, 104. 


But. r39. 2 o&r. tary. © i Salk. 64. Moo. 
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of Middleſex, where the defendant abides 
in that county”. 


In actions by original, the appearance 
is entered with the flacer of the county 


where the action is brought“; and upon 


a ſummons, attachment, or diſtringas, it 
ſhould be entered on. or before the guarto 
die poſt of the return of the writ *. * Upon 
a capias, or other procels againſt the per- 
ſon, it is common or /pecial” ; and anſ- 
wers to common or Special bail, which will 
be trenthed of in the next chapter. 


„R. T. 4 W. & M. reg. 1. 19 in pref. 
* Ante, 20, 21 The, 67, 68. a 
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Ban. in perſonal actions, originated 
with the capias*; and is common or ſpe- 
cial. Common bail, though neceſſary to 
be filed, in order to give the court its ju- 
riſdiQtion,. are merely nominal. Special 
bail are two or more real and reſponſible 
perſons, who undertake, 8 or in 


a ſum certain, that if the defendant be 


convicted, he ſhall ſatisfy the plaintiff, or 
render himſelf to the cuſtody of the mar- 


ſhal. 
Before the making of the ſtatute 12 


Geo. I. c. 29. the defendant being always 


arreſted, upon proceſs againſt his perſon, 
it was diſcretionary in the court, to dil- 
charge him upon common, or hold him 


to ſpecial bail. This diſcretion was ex- 
erciſed by rules, nearly ſimilar to thoſe 


which now conſtitute the law of arreſt. 


Gilb. C. P. 33. LAs, ann. * Gib. K. B. 
309. 2 Keb. 101. 
Anciently, 
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Anciently, if the cauſe of action were 

under twenty pounds, the court let the 
defendant' out 'of cuſtody upon common 
bail; but if it were above twenty pounds, 


they made him find ſpecial bail“. After- 


wards, the ſum was reduced to ten 
pounds*. And now, by the laſt-menti- 
oned ſtatute, <©* no perſon ſhall be holden 
« to ſpecial bail, upon any proceſs iſſuing 
“ out of a ſuperior court; nor, by 19 G. 
III. c. 70. upon any procels iſſuing out 
“of an inferior court; where the cauſe 
* of action ſhall not amount to the ſum 


ten pounds or upwards.” Since the 


making of theſe ſtatutes, ſpecial or com- 
mon bail is no longer diſcretionary in the 
court, but it is governed by the arre/t; 


it being a general rule, that wherever the 


defendant may be arreſted, he may be 
holden to ſpecial bail; and e converſo, 
that wherever the defendant cannot be 
arreſted, common bail is ſufficient. 

Common bail may be filed, or a com- 
mon appearance, entered, by the defen- 
dant, or his attorney, or by the plaintiff 
according to the ſtatute. Where the 
defendant has been ſerved with the copy 
of an attachment of privilege, or of a 


Gilb. C. P95: Id. 36. 4 12 I. 8. 
and for the origin of common bail, ſee Gilb. K. B. 
309. e 3 F567 


bill 
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bill of Middleſex, or other proceſs in 
treſpaſs, he ſhould file common bail at 
the return of it, or within eight days after 
ſuch return?; which are reckoned exclu- 
ſively, and Sunday is not accounted as 
one of them*, It ſhould- alſo be filed, 
wherever the defendant, having been ar. 
reſted, is diſcharged upon common bail; 
and is particularly required in geciment, 
for the caſual ejector', and to authorize 
judgments by warrant of attorney, de- 
fault, or non ſum informatus* Common 

bail is entered on a piece of ſtamped 
parchment, called a bail- piece, and filed 
with the clerk of the common bails; who, 
by a late rule“, is to mark the bail pieces 
eee as they are received. Ihe de. 
fendant, having been ſerved with the 
copy of a capias, or other proceſs by ori- 
a ſhould enter a common appearance, 


£ Stat. 5 G. II. c. 27. $1, This is the ſame time 
as was allowed to ſile common bail, upon an arreſt, 
before the ſtatute 12 G. I. c. 29. And. if the defen- 
4 did not file it within that time, he was liable to 
8 of ſive pounds, to be paid to the plaintiff. 
Stat & M. c. 21.9 3. 9& 10 W. III. c. 25. 5 
33. 5 Mod. 352. 1 Ch is 57. The rule for pay- 
ment of this pe pe nalty was abſolute i in the firſt inſtance; 
the words of the ſtatutes being, that the court ſhall 
immediately award judgment, ' whereupon the plaintiff 
_ _ — execution. 2 Str. 737. Gilb. K. B. 
i R. T. 14 Car. II. R. M. 33 
Tor n K K. H. w. & M. K. T. 4 W. & M. II. 
IR. E. 30 G. III. . R. 660. 


with 
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vith the facer, in the ſame number of 


days as he is allowed to file common 
bail”; reckoning them from the eſſoin 
day, and not from the guarto die poſt of 
the return of the proceſs. 

Where an a!torney of either bench has 


accepted a warrant, or ſubſcribed a pro- 


ceſs, declaration, or warrant to appear, 
the rule is, that he ſhall be compelled 
to cauſe an appearance, or liable to an 
« attachment, or put out of the roll, as 


the caſe requires; and the party is not 


“% to be received to countermand ſuch 


* appearance, after his retainer'.” The 


uſual mode of ron upon this rule 
is by attachment; and if an attorney un- 


dertake to appear, the court will oblice 


him to do it in a proper manner: there- 
fore, if he undertake to appear for an in- 


fant, he muſt appear by guardian”. And 


though he may have been impoſed upon 
by the ſheriff's officer, yet the court will 
oblige him to fulfil his undertaking *. 
Before the ſtatute 12 G. I. c. 29. com- 
mon bail could only have been filed, or a 
common appearance entered, by the de- 
fendant or his attorney. But now, by 
that ſtatute, as altered by the 5 G. II. c. 


2). © If the defendant, having been 


» Star. 's G. H. e. %. 1. Re M. 1654. f 10, 


| * 6 Mod. 42, 86. ® 1 Str. 114, 445- Tas 693. 


: ſerved 
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the ſheriff, 'or. his bail / AY their on 
indemnity. 

lf the defendatit. be arreſted in Lon- 
don or Middleſex, ſpecial bail ſhould be 
put in within four days; or, if in any other 
county, within // days, excluſive, after 
the return of the-proceſs*, or quart. die 
pot by original. And if either the fourth 
or ſixth day fall on a Sunday, the defen- 
dant has all the Monday following to pt 
in bail. 

Before the ſtatute 4 & 5 W. & M. e. 4. 

§ 1. ſpecial bail could only have been * 
in before a judge in town. But, this 
practice being found productive of great 
expence and inconvenience, it was enact- 
ed, by the above ſtatute, that © the chief 
2 juſtice, and. other the juſtices of the 
<. court of king's bench for the time be- 
ing, or any two of them, whereof the 
* chief juſtice for the time being to be 
“one, ſhall or may, by one or more 
* commiſſion or commiſſions, under the 
& ſeal of the ſaid court, from time to 
time, as need ſhall require, empower 
* ſuch and ſo many perſons, other than 
„common attornies and ſolicitors, as 
they ſhall think fit and neceſſary, in all 
and every the ſeveral ſhires and coun- 


» + Str. 876. *R. N. 8. Ano. I. 7 14. (4). 
Str. 702. 2 dtr. 914, þ 
ties 
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« ties ain the kingdom of England, 


dominion of Wales, and town of Ber- 
wick upon Tweed, to take and receive 


all and every ſuch recognizance or 


recognizances of bail or bails, as any 


perſon or perſons ſhall be willing or 


deſirous to acknowledge or make be- 


fore any of the perſons ſo empowered, 


in any action or ſuit depending in the 
ſaid: court, in ſuch manner and form, 


and by ſuch recognizance or bail- piece, 


as the juſtices of the ſaid court have 


uſed to take the ſame: which ſaid re- 
cognizance or recognizances of bail or 


bail-piece, ſo taken as aforefaid, ſhall 


be tranſmitted to fome or one 91 the 


juſtices of the ſaid court, where ſuch 
action or ſuit ſhall be depending; who, 
upon affidavit made of the due taking 


of the recognizance -of ſuch bail or 


bail-piece, by ſome credible perſon 
preſent at the taking thereof, ſhall re- 
ceive the ſame, upon payment of the 
uſual fees : which recognizance of bail 
or bail-piece, ſo taken and tranſmitted, . 


„ ſhall be of the like effect, as if the + 


ſame were taken de bene 72 before 

any of the ſaid juſtices.“ 

By the ſame ſtatute, F 2. © the juſtices 

of the ſaid court ſhall make ſuch rules 

and orders, for the n of ſuch 
e 
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bails, and making of the ſame abſo- 
lute, as to them ſhall ſeem meet; ſo 
as the cognizor or cognizors of ſuch 
bail or bails be not compelled to ap- 
pear in perſon in the ſaid court, to 


« juſtify him or themſelves ; but the ſame 


may and is hereby directed to be de- 


termined by affidavit or affidavits, duly 


taken before the ſaid commiſſioners, 
who are thereby empowered and re- 
quired to take the ſame, and alſo to 
examine the ſureties upon oath, touch- 
ing the value of their reſpective 
eſtates; unleſs the cognizors of ſuch 
bail do live within the cities of Lon- 
don and Weſtminſter, or within ten 
miles thereof. 
And by the laſt ſection, any judge 
of aſſize, in his circuit, ſhall and may 
take and receive all and every ſuch re- 
cognizance and recognizances of bail 
or bails, as any perſon ſhall be willing 
and deſirous to make and acknowledge 
before him ; which being tranſmitted 


in like manner, ſhall, without oath, 


& be received in manner as aforeſaid, 


upon payment of the uſual fees.” 


Since the making of the above ſtatute, 
ſpecial bail may be put in, before a judge 
in town, a commiſhoner in the country, 
or judge of aſſize in his circuit. Before 


a judge 
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a judge in town, they are put in at his 
chambers; and in actions by bill, their 
recognizance is taken on a Gail. piece, 
made out by the defendant's attorney; 
ſtating the term, county, and names of 
the parties, together with the names and 
additions of the bail, and the ſum ſworn 
to. The recognizance of bail by bill is 
general*, that if the defendant be con- 
demned in the action, he ſhall ſatisfy the 
coſts and condemnation, or render himſelf to 
the cuſtody of the marſhal; or that they will 
pay the coſts and condemnation for him. 
And the bail-piece is left at the judge's 
_ chambers, until the bail be perfected. 

The ancient courſe of the court was, 
that if a man became bail for another upon 
a latitat, &c. in any ſum of money, how- 
ever trifling, he was bail for him, in all 
actions brought by the ſame plaintiff dur- 
ing the ſame term, were the ſums ever 
ſo great. To rectify this extraordina 
practice, a rule was made, that if the 
plaintiff ſhould declare againſt the defen- 
dant, upon any bail by him put in, for 
a: greater ſum than was expreſled in the 
| proceſs, upon which the defendant was 
arreſted, then the bail ſo put in ſhould 


| z 2 Bulſt. 232. Cro. Jac. 449, 645- Cro. Car. 
481. 2 Salk. 564. ® Cro. Jac. ergy 2 Sid. 163, 
1 Mod. 16. | Ts 


not 
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not be chargeable in that action“. Still, 
however, the bail were liable to all acti- 
ons, wherein the plaintiff declared for, 
and recovered a leer ſum, than was ex- 

preſſed in the proceſs*; and where he de- 
clared. for, and recovered a greater ſum, 
the bail were totally 'diſcharged*. At 
length it was refolved; that as, on the 
one hand, there was no colour to ſubject 
the bail to more than they were bound in, 
let the plaintiff's demand be ever ſo much 
more; ſo, on the other hand, there was 
no reafon why the plaintiff ſhould ſuffer 
by his moderation in taking bail: but the 
recognizance ſhould be conſidered as an 
agreement, to pay to the extent of the 
ſum ſworn: to, or render the defendant*. 
And, accordingly, it is now ſettled, that 
„ where the plaintiff declares for or re- 
“covers a greater ſum than is; expreſſed 
in the proceſs, upon which he de- 
* clares, the bail ſhall not be diſcharged; 
& but be liable for ſo much as is ſworn 
* to, and indorſed on the proceſs, or for 
„ any leſer ſum, which the plaintiff in 
„ ſuch action ſhall recover';”” together 
with the colts of the original actions. 


* 


In 


R. T. 22 Car II. 6 Mod. 267. 3 Keb. 16. 
4 6 Mad. 266. 1 Salk, 102. 8. C. 2 Str. 922. 
R. E 5 G. II. reg. 2. Lofft, 545. Doug. 316. 
The rule of E. 5 G. II. is ſilent as to the coſts. 
3 1 i | h But 
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In actions by original, ſpecial bail are 
put in with the flacer, before a judge in 
town; the defendant's attorney having 


previouſſy made out, and delivered to 

him, a note in writing, anſwering to the 
bail. piece by bill. The recognizance of 
bail by original is taken in a, penalty or 


ſum certain, being double the amount of 
the ſworn to. But the plaintiff is not 


entitled to levy equitable coſts, out of 
the penalty of the recognizance “. 


Before a commiſſioner in the country, 
the recognizance of bail, whether by b 


or original, is taken on à bail piece, in 


the ſame manner as in town, where the 
action is by b#//; and an affidavit of the 


due taking thereof ſhould be made, either 


before the judge to whom the bail- piece is 
tranſmitted, or before a commiſſioner for 


taking affidavits”. In general, it is made 


before a commiſſioner, and annexed to 
the bail-· piece“. But no ſuch affidavit is 


neceſſary upon the tranſmiſſion, where 
the bail is taken by a judge of aſſize in 


his circuit. The rule of court requires 


the bail-piece to be tranſmitted to the 


But in the caſe of Pater len v. Sam ſon, and another, 


M. 25 G. III. it was determined by the court, that the 
bail are liable to pay them, as well as the ſum ſworn 


to. M Trye, 67, 68. Id. 121, 122. 2 Str. 826. 


1 Baruardiſt. K. B. 125. 8. C. I R. T. 8 W. III. 
n iſhfsz * Id. (@/. | 
| | chief 
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| chief juſtice, or other judge of the court, 
in br days, if taken within for miles 


of London or Weſtminſter, or, if taken 
above forty miles from London or Weſt. 


minſter, in fifteen days, after the taking 
thereof, unleſs all the judges are on their 
circuits, and then as foon as any one of 


them is returned. But it is ſaid, that 
a notwithſtanding ils rule, the bail-piece 


muſt actually be filed with one of the 
judges on the ſſurh day after the return of 
the writ, or the bail bond may be aſſign- 
ed. And where the action is by original, 
the bail. piece being tranſmitted and al- 


lowed by the judge, ſhould be filed with 


the filacer of the worn where the action 
is laid. 


Special bail are kee ic or de . 
e. They cannot be taken ab/olutely, 


without the Waſent « of the n or 


£ 


„ T8 w. I. reg; 3.53. 'Þ Imp 123. 


J 433. 1 Cromp. 54. LTpe origin of bail 4 
bene effe is thus related by Glyn, Ch. J. A biſhop,” 


ſays he, * having arreſted a man for a large debt, he 


« tendered bail to juſtice Richardſon, who took it in 


his chamber; and the bail being inſufficient, the 
« biſhop repreſented the matter 15 parliament, and 
4 prayed their remedy for it: n which it was 
s enacted, that no ball, taken a judge in his 
« chamber, ſhould bind the flaintif r his aſ- 
1 ſent thereto, or the confirmation of ſuch bail, taken 
40 by all W 2 Sid. 5 7 BTL hi 


£% 
„ 
SE EB 


ü PT ⁵ͤbb᷑ J ̃ ̃ —ͤd a 


Df Bail. I 37 


his attorney*; and 'when they are taken 
de bene efſe, the defendant's attorney 
ſhould give notice thereof in writing, 


without delay, to the plaintiff*s attorney. 


The notice of bail is either that they are 
put in, or, if taken before a commiſſion- 
er, that the bail- piece is filed, with an af. 
fidavit of the due taking thereof, at a 
judge's chambers". The notice, in either 


caſe, ſhould be properly entitled“; and, 


where it is of baiÞ put in, ſhould ſet 
forth, with truth and certainty, their 
names, degrees or myſteries”, and 
places of abode, in order that the plain- 
tiff may have an opportunity of inquiring 
after them.. And the pa, or town®, 
wherein they live, without the free, or 
other certain place of their reſidence, is 
too vague a deſcription. If the bail above 
are the ſame perſons as were bail to the 
ſheriff, it is uſually ſo expreſſed in the 
notice®. „„ 

The plaintiff or his attorney, upon be- 
ing ſerved with this notice, either accepts 
of, or excepts to, the bail. If he accept 
of them, the defendant's attorney ſhould 
cauſe the bail-piece to be filed, within 


R.,. e6ca. C5 B RAE x6 Carl Ih 
u Impey, 124. | * Loft, 237. J 187.  * id. 
281. J Id. 187. * 6 Mod. 24. * Lofft, 72, 194. 

d Per cur. M. 25 G. III. © Impey, 118. S 
twenty 
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twenty days after ſuch acceptance“: But 
if he be not ſatisfied with the bail, he 
may except to them, and thereby compel 
a juſtification. If the bail to the ſheriff 
become bail above, the plaintiff is not at 
liberty to except to them, after he has 
taken an aſſignment of the bail bond: 
for by ſo doing, he has admitted them to 
be ſufficient. And the delivery of a de-. 
claration in chief before ſpecial bail put 
in, is holden to be a waiver of the bail; 
and before juſtification, it is an acceptance 
of them. The plaintiff, however, may 
declare de bene efje, or conditionally, pro- 
vided good bail be put in, or the bail al- 
ready put in dd juſtify* Though the de- 
mand or. acceptance of a plea will, even 
then, be deemed a waiver of the bail, or 
juſtification !“. | 5 

The exception to bail ſhould be en- 
tered, in the bail-book at the judge's 
chambers by 5%, or in the #lacer*s book 
by original *, within twenty days after no- 
tice of bail put in or filed', and not af. 


* 


* 


4 R. T. 13 Car IT. 1 Salk. 97. 7 Mod. 62. 
112. 6 Mod. 122. R. M. 8 Ann. Reg. 1 (c.) R. E. 
5 G. II. Reg. 1. Ca.) Poſt, 153. R 8 Ann. 
Reg. 1. Cc.) R. E. 5 G. II. Reg. 1. Ca.) 8 R. M. 8 
Ann. Reg. 1. Ct.) h Barnes, 92. i R. M. 8 Ann. 


- ” 
Reg. 2. Ca.) * R. E. 2 G. II. i R. M. 16 Car. Il. 
E 88. 


R. T. 8 W. III. Reg. 3.655. 1 Salk. 98. 6 Mod. 24. 
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terwards” If it be not entered within 
that time, then, upon affidavit in writ- 
ing of ſuch notice, on the back of the 
e bail- piece, for which - affidavit no fee 
66 ſhall. be taken, the bail ſhall be filed, 
% by, the defendant's attorney, within 
« four days next after the end of the 
te twenty days“. The exception being 
entered, notice thereof ſhould be given in 
writing, without delay, to the defen- 
dant's attorney“: and“ if the notice be 
« piven in term time, the defendant ſhall 
« procure, his bail to juſtify in four days 
% excluſive after ſuch notice; or ſhall add 
e other bail, who ſhall juſtify: within the 


4 ſaid four days but if ſuch exception 


be entered in vacation, and notice 
© thereof given in like manner, the 
« bail put in, or other additional. bail, 
« ſhould juſtify upon the firſt day of the 
t ſubſequent term.“ 

Where the bail already put in do not 
mean to juſtify, others ſhould be added, 
before a judge, on the bail- piece * bill 
or in the filacer's book by original, wi 
in the time allowed for their juſtification: 
and if there be not time _— the de- 


» R. M. 8 Ann. Res. . . M. 16 Car. II. 
o R. M. 8 Ann. Neg. 2 Ca.) R. E. 2 G. II. R. E. 
5 G. II. Reg. 1. "RE. 5 G. II. Reg. 1. Im- 
pey, 119, 120. . <8 | 
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fendant's attorney may take out a ſum- 
mons, and obtain an order for further 


time. When other bail are added, the 
court will order the names of thoſe who 


were excepted to, and did not juſtify, to 
be ſtruck out of the bail-piece.* But un- 
til this be done, they are liable to be pro- 
ceeded againſt*. And if it be not done 
until after proceedings have been had 
againſt them, they muſt pay the coſts of 
ſuch proceedings“. n 
The juſtification of bail is either in 
perſon or by affidavit. Where the bail 
are put in before a judge in town, whe- 
ther by bill or original, they muſt perſo- 
nally appear in court, which for this pur- 
poſe is holden at ſerjeant's inn-hall; or, 
by conſent ”, before a judge at his cham- 
bers; and, in order to juli 

muſt ſwear that they are houſekeepers, 
and reſpectively worth double the ſum 
| ſworn to, after all their debts are paid, or 
excluſive of all debts or demands, due from 
them to any perſon or perſons whatſoever”. 
Bail put in before a commiſſioner muſt 
_ Juſtify themſelves in the fame manner, 


r 1 Cromp. 64, 65, 88, &c. Say. Rep. 58. 
1 Will. 337. 8. C. * Say. Rep. 308, 9. * 1 Blac. 
Rep. 462. 4.Bur. 2107. 6 Mod. 24. R. E. 5 G. 
II. 1. (6.) » R. T. 8 W. III. Reg. 3.6 5. (c). R. 
E. 5 G. Its Reg. 'F (b.) 


fy themſelves, 


where 
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where they live in London or We/tmin/eer, 
or within ten miles thereof*. But where 
they live at a greater diſtance, they may 
be juſtified, without their perſonal atten- 
dance, by affidavit, duly taken before 
the commiſſioner, of their being houſe- 
keepers, &c.” This affidavit is uſually 
annexed to the bail-piece, and a copy of 
it delivered to the plaintiff's attorney, at 
the time of giving him notice of the bail- 
piece being filed ; after which, if an ex- 
ception be entered, which ſeldom hap- 
pens, the affidavit muſt be produced, and 
read in court, as a juſtification, upon 
notice given thereof, and an affidavit of 
the ſervice of ſuch notice*. 2 

The notice of juſtification ſhould ſet 
forth, that the bail already put in will, 
on a certain day, juſtify themſelves in 
open court, or that others will be added, 
and juſtify themſelves, as good bail for 
the defendant *. And if the bail were 
put in before a commiſhoner, the notice 
ſhould expreſs that they will juſtify them- 
ſelves by affidavit *. Notice of juſtificati- 
on by three bail has been holden good ©; 
but notice that A. B. and C. or two of 
them will juſtify, is irregular*®. Where 
the bail already put in intend to juſtify, 
* Stat. 4&5 W. & M. c. 4. 2. Id. R. T. 8 W. 
III. Neg. III. f 5: R E. 5 G. H. Reg. 1. 


A, 134, $« iii, de. 125% 
Loft, 26. 15 ; 


one 
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one day's previous notice of juſtification, 
or notice for the next day, is deemed ſuf- 
ficient*; unleſs Sunday intervene, and 
then notice muſt be given on Saturday 
for Monday. But where other bail are 
added to thoſe already put in, there muſt 
be two days previous notice of juſtificati. 
on, one incluſive and rhe other excluſive, 
as Monday for Wedneſday, &c.*. And 
Sunday is not reckoned as a day for this 
purpoſe: therefore notice of added bail 
on Saturday for Monday is not ſufficient*, 
| When the bail are to be juſtified in 
court, an afidavit muſt be made of the 
ſervice of notice of juſtification; and de- 
livered to counſel, with inſtructions for 
him to move to juſtify them*. If they 
are not preſent at the fitting of the court, 
they muſt wait till it is riſing“: and the 
| judge's clerk attending with the bail. piece, 
or the filacer witn his bail-book, they are 
- allowed to juſtify, as a matter of courſe; 
unleſs they are oppoſed by counſel, viva 
voce, or, if taken before a commiſſioner, 
upon croſs affidavits. 
I) be following are among the various 
grounds of oppoſing bail: ir, that there 
is ſome defect in the form, or irregularity 


4 Impey, 110. * 1d. ibid. Per cur. M. 21 G. III. 

f Caſe of Overion's bail, M. 26 G. III. Impey, 125, 
6. s Impey, 121. * Lofft, 88. Kh 
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in the /ervice, of the notice of bail or 
juſtification'. Secondly, That they have 


aſſumed names that are either feigned, 


or belong to other perſons. If they aſ- 
ſume feigned names, the court will order 
them, and the attorney, to be ſet on the 
pillory*. And “ if any perſon ſhall ac- 
% knowledge, or procure to be acknow- 
te ledged, any recognizance or bail, in 
« t,e name of another perſon, not privy 


or conſenting to the ſame ; or, before 


« commiſſioner, ſhall repreſent or per- 


 * ſnate another perſon, whereby he may 


be liable to the payment of any debt or 
„ damages”; he ſhall, on conviction, 
« ſuffer death as a felon, without benefit 
« of clergy.” But the court will not va- 
cate the proceedings againſt the party 
perſonated, until the offender be con- 

victed”; nor can a conviction take place, 
until the bail-piece be filed*. A third 


ground of oppoſing bail is, that they are 


not houſe-keepers : If they be, the rent of 
their houſes is immaterial, though under 
ten pounds*”; nor is it neceſſary that they 
ſhould have been aſſeſſed to the poor's 
rate!, Fuurthly, they may be oppoſed on 


| Ante, 138.141. * x Str. 141. |! Stat. 21 Jac. I. 
c. 26. §S 2. m Stat 4&5 W. & M. c. 4.84. T. 
Jon. 64. 1 Ventr. 301. 3 Keb. 694. 1 Ld. Raym. 
445. 2 Sid, go. 7 Lofft, 148. 4 17d. 328. 


the 


of wilful and corrupt perjury“. Fifthly, 
Foreigners are not admitted to be bail, 
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the ground of their not being worth 
double the ſum ſworn to, after payment of 
all their debts. Under this head may be 
ranked bankrupts, who have not obtained 


their certificates; or ſuch as have been 
twice bankrupts, and not paid fifteen 
ſhillings in the pound. And bail have 
been rejected, who did not know the defen. 
_ dant*, or had been bail before, but did 
not know in how many actions, or for 
what ſums. But it ſeems, that the cir- 
cumſtance of not knowing the defendant, 
being only a mark of ſuſpicion, may be 
explained away. If they forſwear them- 
ſelves, they are liable to the puniſhment 


merely in reſpect of property abroad, 
which is not liable to the proceſs of this 
courtv. Though it has been ſaid, that 
merely having no property in England is 
not of itſelf a fufficient objection, with. 
out other auxiliary circumſtances”. Sixth. 
ly, it is a general rule, that no attorney 
“ of this or any other court ſhall be bail, 
« in any action or ſuit depending in this 


r Mountain v. Wilkins, M. 21 G. III. Per cur. 
M. 26 G. III. * Lofft, 72, 194. Cro. Car. 146. 
4 Bur. 2526, 7, Lofft, 34, 147. 1 Blac. Rep. 
444. and ſee 2 Blac. Rep. 1323, 4. 
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lated for the benefit of attorhiss, has been 
extended to their clerłs . And it is alſo a 


jealouſy, that no ſheriff*s officer, bai- 
„ liff, or other perſon concerned in the 


* be bail, in any action or ſuit depend- 


has been applied to the keeper of the poul- 
2 compter', and marſbalſea court offi- 


But if a perſon who, by the rules 
of 1 the court, is not permitted to become 


excepted to, the plaintiff cannot take an 
alignment of the bail bond, and proceed 
upon it, as if no bail had been put in“. 
Laftly, the court will not permit a juſtifi- 
cation of bail, after the ee of es 
rule to bring in the body- „ al. 

Where the bail do not attend, or are 
not permitted to juſtify, on account of 
a deleft i in * notice 50 bail or en 


Cowp. 828. Doug. 450. 8. C. * R. M. 14 G. II. 
153. 2 Blac. Rep. 799. Doug. 450. b Per cur. 
T. 18 G. III. T Thonſon v. Roubell? E 22 G. III. 
cited in Doug. 550. Lofft, 438. Highway at d 
Tyers, M. 20 8. III. Cafe of — , hail, M. 26 
G. III. * 125, 6. K. B. Thoreld v. Fidler, 
E. 28 G. III. C . B ſenb contra. 


-4:court*.”* This rule, which was calcu- 
rule, founded on principles of prudent 


05 execution of proceſs, be permitted to 


“ing in this court. This latter rule 


bail, de put into the bail- piece, and not 


*R M 1654. Fu 3 R. M. Hs It. Reg iy 
Reg. 2. 2 Str. 890. 1 Barnardiſt, K. B. 40 Lofft. 
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tion, the court will, in general, allow 
them further time to juſtifſy. But where 
they ate rejected, on account of ſome 
perſonal inſuſſicieney, the court will ſel- 
dam allow further time to add and juſti 
others. And if the bail do not. juſt 
at the time appointed, and no further 
time is given, they are aut of court. 
When the bail are a/lowed; a rule or 
order of allowance ſhould be drawn up, 
and a copy of it ſerved on the plaintifſ': 
attorney: after which the bail-piece 
ſhould be obtained from the judge's 
chambers, and filed with the maſter. In 
filing the bail, it ſhould be obſerved, that 
every bail taking on or before the conti- 

nuance day, is a bail, and to be filed of 
the preceding term; and every bail taken 
after the continuance day is: a bail, and 
to be filed of the ſubſeaguam term" * but 
where new bail are added to other bail 
taken on or before the continuance day, 


the new bail ſhall be taken and filed as of 
that term, in which the firſt bail was put 
=: VVT 
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Such are the means of putting in and 
perfecting bail above, where the defen- 


dant is af large, in order to prevent an 


aſſignment of the bail. bond, or proceed- 
againſt the fheriff. Bail above may 
be put in and perfected, at any time 
pending the action, where the defendant 
is in cufody of the ſheriff or marſhal. But 
the bail in ſuch caſe muſt juſtify them- 
ſelves in open court, if the plaintiff re- 
quire it, before the defendant is entitled 
to his difcharge*. So that, if they be 
put in at the beginning of a long vacati- 
on, and the plaintiff except to them, and 
will not conſent to a juſtification at cham- 
bers, the defendant muſt he in priſon till 
the next term. A practice that ſeems to 
ſtand in need of ſome regulation! | 
Before we difmifs the ſubject of bail, it 
will be proper to notice, when, and in 
what manner, they may be diſcharged, 
by the render of their principal, &c. 
Prior to the return of the writ in the 
original action, the defendant, not being 
delivered by the court into the cuſtody of 
his bail, cannot render himſelf, or be 


rendered, in their diſcharge'. But /ub/e- 
quent to the return of it, he may render 
' himſelf, or be rendered, in their diſ- 


* R. M. 1654 F 7. Barnes, 88, 9. 
8 H 2 Charge, 
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charge, either before or after judgment“, 
at any time before the riſing of the court, 
on the return day of the ſecond ſcire faci- 
as, or of the firſt, where a ſcire fect is re. 
turned, by 6%“; or by original, at any 
time before the riſing of the court, on 
the appearance day, or quario die poſt of 
the return of the ee ſcire facias *, or 
of the firſt, where a ſcire fect is re- 
turned”, and not after . And there is 


no occaſion for the bail to juſtify, in order 


to render, even after they are excepted 
to; unleſs the ſheriff has been ruled to 
bring in the body. It was anciently the 
courſe of the court, not to allow a ren- 


der, aſter the return of non eft inventus to 


a capias ad ſatisfaciendum *. But a great 
miſchief reſulted from this practice; for 
the plaintiif would ſue out a capias, re- 


turnable the next day, ſo that the bail 


had little or no time to bring in the 
| body *: to remedy which, the judges in- 
dulged the bail ſo far as to permit them 
to render the body, upon the return of 
the firſt /cire facias, if the capias were re- 


T 1 Str. 198. *1 Ld. Raym. 157 6 Mod. 238. 
8 Mod. 340. R. T.1 Ann. II. Ca). R. E. 5 G. 2. 
III. Ca). „ Wilſ. 270. P 4 Bur. 2134. Jur. 
i360. 1 Blac Rep. 393. 8. C. Aſhton v. King, 
and another, M. 21 G u Barnes, „ 23 
Blac. Rep. 758, 1179, 80. Cro. El. 738. 
Ld. Raym. 157. pre 3 i 


turnable 
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turnable de die in diem”; but if it were 


_ returnable the next term, the bail were 


ſtrictly holden to render the principal, by 
the return of it”. Popham, ch. J. ex- 
tended this indulgence ſtill farther; and 
mitted the bail to render, any time 
before the return of the ſecond /tire fa- 
cias, or upon the return, /edente curid“. 
This practice, however, appears to have 
been difallowed by Lord Ce. But it 
was ſoon after revived by Cole, ch. J. 7 
and is now fully eſtabliſhed. | 
If the plaintiff proceed by action of 
debt on the recognizance, the render may 
be made by the ſpace of % ght intire days, 
in full term, next after the return of the 
latitat, or other proceſs againit the bail 
And where an action was commenced, 
and afterwards diſcontinued, and then 
the bail rendered the principal, before 
the bringing of a new action, the court 
held the render to be good, it being be- 
fore the return of the proceſs in this ſuit; 
and that it was the fault of the plaintiff, 
not to begin right at firſt*. Labs 


Cre, EL 6:8, Exo. El. 738. * Cro. Jac. 
109. * Moor, 8 50. 3 Bulſt. 182. S. C. W. Jon. 
139. Sty. Rep. 324. 8 Mod. 32. R. T. 1 Ann. 
reg. 1. 1 Salk, 101, 1 Ld. Raym 721. 6 Mod. 
132. 2 2 Str. 918. 


Before 
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Before the return of the capias ad fatis- 
faciendum, the render is a matter of 
right, and may be pleaded. But after- 
wards it is allowed, by the grace and fa- 
vour of the court*, and not ex debito juf- 
titiæ; for the condition of the recogni- 
zance is broken, upon the return of 07 
g inventus to the capias. And therefore 
a ſubſequent render cannot be pleaded*; 
though, if made in time; the bail m 
be relieved by motion. - If the bail as 
any time after the return of the capias, 
render the principal at a judge's cham- 
bers, and he is committed to the tipſtaff, 
from whom he eſcapes or is reſcued, that 
will not be a good render*; for the court 
will not ſuffer the plaintiff to be preju- 
diced, by their indulgence to the bail. 

Where the defendant is at large, he 
may come and render hiaiſelf, or be 
taken and rendered by his bail, eicher in 
court, if ſitting, or before a judge at his 
chambers; and the court or judge will 
make an entry, or minute of the render“ 
and commitment, and cauſe the defen- 
dant to be ſent therewith, in cuſtody of 
a tipſtaff, to the king's beach priſon. But 


di Ld. Raym. 156, 7. R. T. 1 Ann. reg. 2. (a). 
4 Keeley and Medley, M. 24 G. III. Barnes, 106, 7. 
* 6 Mod. 238. R T. 1 Ann. reg. 2. Ca. f 6 Mod. 
231. f R. 1 3 Ann. 
5 where 
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where the deſendant is already a pri ſoner, 
he muſt be brought up by writ St habeas 
corpus cum cauſa, which may be made re- | 
turnable immediate, and upon this writ, 
the court will either remand the defen. 
dant to his former - cuſtody, or commit 
him, as a priſoner of the court, to the 
cuſtody of the marſhal. Under every 
commitment, ſhould be entered the ſtate 
of the cauſe, at the time of the render: 
if before declaration, the ſum ſworn ts on 
the arreſt; but if after declaration, theſe 
or ioeted, Ihe, or interlocut u 
ment figned, if caſe is. If el 10 
judgment in debt, the debt and damages; 
in other caſes, the quantum of the da- 
mages. | 

Where the defendant is in cuſtody on 
a criminal account, the court will remand 
him to his former cuſtody*. And where 

an impreſſed man, not being hable ro be 
taken out 'of the king's ſervice, by any 
proceſs, other than for ſome criminal 
matter, was brought up by the keeper of 
the Savoy, to be furrendered in diſcharge 
of his bail, the court firſt committed 
him to the cuſtody of the marſhal, and 
then ordered him to be delivered in/tanter 


„ Bur. 1895. 1 B. E. 8 G. III. * Str. 1217. 
But ut * Bur. 2034: Dur. 339. | 


to 
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to the keeper of the Savoy; wich was 
done, and an expneretur entered on the 
bail-piece. In general, however, the 
court will commit the defendant, as their 
priſoner, to the cuſtody of the marſhal; 
and that, though he were ' previouſly 
charged in another | cuſtody, upon an ex- 
tent or information, or for a contempt in 
not paying the king's debt; ſo as the 
civil action appears to have been com- 
menced before the other proceedings, 
and the court are ſatisfied that it is for a 


. juſt debt, and the application really made 


by the bail: for by the 25 Ed. III. c. 13. 
e the king's debtors ſhall not be pro- 
4 tected from the proceedings of their 
* other creditors againſt them. The at- 
torney general, however, may have a 

habeas corpus to remand them 
If the defendant had become bantrupt, 
and obtained his certificate, before the 
bail were fixed, the method formerly was, 
for the bail to ſurrender him; and then 
for the defendant to be diſcharged, upon 
an affidavit, ſtating his having become 
bankrupt, ſince the cauſe of action aroſe, 
and obtained a certificate of his confor- 
mity to the commiſſion*. But of late, 
where a bankrupt is clearly entitled to his 


1 Bur. 339. ® 1 Salk. 353. 1 Str. 641. Wilſ. 
248. 1 Bur. 339. .* Will, 248. » Cowp. 824. 
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: liſcharge, the court, to avoid circuity, 
hove ordered an exoneretur to be entered 
on the bail- piece, without the form of a 
regular ſurrender by his bail. £ 

The defendant being rendered, notice 
thereof ſhould be given, without delay, 
to the plaintiff's attorney, and an affida- 
vit made of the ſervice of ſuch notice; 
to the end that the plaintiff, if he think 
proper, may charge the defendant in ex - 
ecution, or. at leaſt that he may not be 


| at any further trouble or expence, in 


proceeding againſt the bail. If the plain- 
tiff therefore, through want of notice, 
continue to proceed againſt the bail, 
though this will not vitiate the render,” 
yet they ſhall not be relieved, until they' 
have paid the charges. But the notice 
need not be given before the riſing of the 
court, on the day of the render. 
The next ſtep to be taken, in order to 
diſcharge the bail, is to enter an* exonere-- 
tur on the bail- piece“; ; to effect which, 
the bail piece ſhould be obtained from the 
judge's chambers, and a certificate" from 
the priſon, that the defendant is in cuſ- 
tody: theſe being carried to the nn a 


P 1 Cowp. 824. 4 R. T. Y 1 reg. 2. 6 Mod. 
238. 8 Mod. 281. 4 Bac. Abr. 420, 421. * Id. 
. Gut, H. 26 C. HI.. Impey, 410. 
L N. T. 3 Ann. (4. 
| I 5 | he 


ener 3 the bail- 


: an eroneretur. And where the render is 
in no other reſpeQs 


© RY from what is exp reſſed in the proceſs, or, 
dy original, in a different county 
tat where the action is brought“, his 


3 1 0 1 


V where the bail piece has deen 
| delivered out to be filed, to che plaintiffs 
F attorney, who neg 


| have accrued, ſubſequent to the render*.. 
ceſſary for diſchargin 


* 


piece, which ſhould then be filed; for if 


the bail-piece be filed, without an exone- 


retur, the bail remain Kable, 3 
defendant be actually in 


the 
Tet, 
F 


to fle it, he can 
not proceed again the dail, for want af 


regular, the court 
will order an exeneretur to be entered on 
the bail-piece, upon paying the coſts that 


The only remaining circumſtance ne- 


g the bail, is to- 
make an entry of the render in the mar- 


ſhal's book, kept in the king's bench of- 


face” ; it being holden, that until fuch 


1 Ay be made, the defendant is not inc 


N * charge the marſhal, in 


Br d declars-againſt the fo 
A different cauſe. of action 


If the, 


from: 


nn. 2.{a.). 1 Salk. 8 Mod. 
hs : 2 Bac 68. 5 18. * 
7 ; 1 Fur. 4 

Salk. 2924 3 3. 2 his 178 b 2 Bur. e 
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bail are diſcharged; 


houſe of 
= and 

time 
off theſe 


and they are alſo 


diſcharged, where the defendant is ma 

a peer of the realm', or member of the 

commons, or becomes bank- 

obtains his certificate, &c. at 

ding the action: And in any 
„ the court, on motion, 


will order an exoneretur to be entered on 
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* bail above be not put Ts Po erfected 
in due time, the bail-bond is. forfeited; 
and the plaintiff may either take an al- 
ſignment of it, or proceed aj the 
ſheriff, for not bringing in the body*. 
If the plaintiff, however, be diſſatisfied 
with the bail-below, he ſhould not take 
- an affignment of the bail-bond; for by ſo 

doing, he not only diſcharges the 
ſheriff*, but if the ſame bail be put in 
above, he cannot afterwards except 

Before. 4 ſtatute for the amendment 
of the law“, the ſheriff was not compel- 
able to affign the bail-bond*; though if 
he had not ited it, the court would 
have amerced him*: and the old way was, 


TOP. 20. > 1d. 21. 1 Salk. 12 
223. Williams and as. M. 24 G. 1 

138. R. M. 6 G. «3 © — gong a I 
Ann. c. 16. f 20. 15 228. 1 Sid. 4 2 
Mod. 84. 


firſt 


firſt to giv <a for the beit 10 bring 
in the hy ug before the plaintiff could 
take: an a gnment of the bail · bond :. 
Another page at mme lay; was, 
n E pon. "muſk have: been 
brought in the name of the ſheriff, who 
might have releaſed it, and thereby 
driven. the plaintiff into à court ef 
equity To remedy theſe inconvenien- 
925 was enacted, by the above ſtatute, 

that if any perſon or perſons ſhall, be 
« arreſted, by * writ, bill, or proceſs, 

. out of any; of the courts; of, re- 


ACMINI e- at the ſuit of any 
SE perſons: and: the ſheriff or 


bill or 


at the, — and coſts 
« of, the plaintiff in, ſuch action or ſuit, 
or hie whul attorney, . ſhall aſſign to 
the -plaintiff in ſuch, action the bail- 
bond, or other ſecurity taken from 
40 ; ſuch; bail, by indorſing the ſame, and 
« atteſting it under his hand and ſeal i in 
the preſence of two or more eredible 

+ witneſſes, Which may be done without: 


2 any ſtamp; provided the aſſignment ſo; 
4 indorſed be duly nnn before ad 


i Gi. 6, P. . 


"then officer, 


alen 


3 7 : f 8 
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| «i we 4 bail. bon or : 
ee, n 


„ Ir other fecurit 
„. forfeited; the "plaintiff in fuck act. 
« on, after ſuch 


alligament made, 
© bring” an action and fut e 
« his own' name: and the court where 
* the action is brought, may, by rule or 
rules of che ſume court, give ſuch re- 
Hef to he tiff and defendant in 
by the +aCtion; and to the dan, 
| the ſuid Bond, or other * "ſecurity 
9 — — from ſuch dall, as is le 
to jauſtice and reaſen; and that ſuch 
5 er rules of the d Wort all 
* have che nature” and effect hf A de- 
_ :Franance'to ſuch baff. bond, or ther 
Ine Bail.“ ene AOL 
this ſtature, it Ras ba 844. 
the bait-bond wh be afligned before it is 
forfeited, though #t de put in fait 
ll afterwards. And 'where the defen- 
dant- has negleQed to pat In d perect 
ö the plaintiff is ane, Set of 
e to to deckire in the ori 
within two' terms after che 
on of the writ ; but he Rill take 
of the bail „ . 
dee declare cane g, within 


* ; 
"+ = 


Vil. 


12 Str. 1 Carmichael v. T rout- 
Ann. Eats 
the 
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nen Pa eee 
es res Ss 
_ 3 afügument may be 
made, the aktien may be brought, in 
any Aut it muſt neceffarity be 
brought in the fame court, from whence 
the proceſs iſſued, on which the bai{-boud 


was ken — the wr could 


proc ags 01 

be . for afide, if irregular; or 4 
regular, upon terms, in order titan there 
may be a trial in the original addon. 
But the court will not order the bail. bond 
to be delivered up to 1 on 
the ground of a miſnomer . 130. 

Where the plaintiff has not lot 2 trial 
the court, or a „will ſtay the pro- 


—_ eng nil or „upon putting. 
in perfect above; paying the 
„ the agnment of the 


11 Str. 60. 30 Mod, 288 w 2, Str. 927; 2 Ld: 
; Fa "4 Bur. — 5 4 Bur. 2.1. 
i * be. ** 938. 8 ch 237 


bail- 


dates, 8 w n re- 
a declaration in the origi aQi- 


on; p 
notice of trial, ſo that the cauſe may be 
tried che ſame term', And whitever the 


defendant is guilty of 2 negle&; in not 


putting in bail in due time, by which the 
bail-bond becomes forfeited, the notice 
(in caſe the r to put in bail, 


bail-bond), mould be, that he will put 
Aud bail on ſuch a day; when the 
plainti may oppoſe them in court, with- 
out its being a waiver of the bail⸗bond . 
But if the plaintiff have loſt a trial, 
the court will further require, that the 
bail conſent that judgment be entered 
| inſt them on the bail-bond; for the 
plaintiff's ſecurity”; after which, they 

— liable to immediate execution, if the 
defendant: ſhould fail in the action, and 
they r- diſcharge. [themſelves by a 
. ſurrender. A een HEB $51 >T971 

wy The theriff"s s bail are liable to pay what 
is really due to the plaintiff, though be- 
ond the ſum ſworn to and coſts; to the 
full 3 of the e wk the bond? 


and 
. ng 4 


» 4 Wi deb 1. my Co b 11 5 
1 M. 1 Ann. reg. 1 Cc. 2 tr. 976 
24 9 T. 24 G. III. eee 2 


ing iffuably, and taking ſhort 


in order to ſtay proceedings upon the 


6 
i % 


161 
and the court will not relieve them, upon 
ache death of the defendant in the original 

1 action, 7 the plaintiff might have 
bad judgmꝭ again him, if bail above 
* been _ in — perfected in time. 
ut where the 3 dies, before the 
tiff could haye had judgment gainſt 
[= af there had. been no "Ek in oy 


o 


"my 
. 1 
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", 3 7 3 Y * £ 5 
1 2 
1 f A 


we fin! cited in Coo FR) k. B. H.  Blac. 58. 
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— F . ain 1 * dügstöfied wich the 
bail 3 by the ſheriff, he ſhould. rule 
bim to return the wit. But this rule 
cannot be had after the-plainciff has taken 
an aſſignment of the bail-bond; nor 
where the writ was executed by a /þecia/ 
bailiff, nominated by the plaintiff or his 
ts. 

The rule to return the writ is a * 
day rule in London and Middleſex", and a 
fix day rule in any other city or county“. 
It is obtained from the clerk of the rules; 

ö and uſually taken out on the return day 
of the writ by bill, or quarto die poſt by 
$ original, in order that 1t may keep pace 
with the time to put in bail. But it can- 
not regularly be taken out before, though 
dated or: the return day. And by ſtatute 


« Gilb. C. P. 21. R. M. 6 G. II. (a). d Ante, 
138, 156. © 2 Blac. Rep 12 4 R. T. 6G. III. 
+ N. 19. *R. M. 66. 1 T. K 552 
| 20 


„* .J. 4 Meg den 
de liable to be called upon to make a 
return of any writ or proceſs, unleſs, 
4 he be required ſo to op within n 
months after the erpiration ol his of-. 
„ fice.”? „pen which ſtatute it has been 
halden, in eaſe of ſheriſſo, chat the 
qe NG that: the day. 
of the ſheriff”s quitting his office is to be 
reckoned as one“; and that the ſheriff. 
2 — fax won hs, though ve 
e expiration months, re- 
queſted before. 

The rule to return the vrit, Wing in- 
tended to bring the ſheriff into contempt, 
muſt be perſonally ſerved on the ſheriff 
| himſelf, or his uader-ſheriff ; and, except 

in London, - Middleſex, and Surrey, ſervice 
on the under-ſheriff's agent in town is not 
deemed {uthcient': For, as fix days only 
are allowed to return the writ, it might 
otherwiſe be ĩimpoſſible to obey the rule, 
in diſtant counties. 
The ſheriff, being ruled to return the 
writ, either dack, or does not return it. 
If there be no return, it is a contempt of 
the court; for which, the conſtant courſe 
of proceeding is by attachment, whether 
again the — or late ſheriff. For, 


* 2 T. R. 1. Dong. 40. R. 
as 
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out of office, and therefore the contempt 
was actually committed, whilſt he was a 
ſervant of the court*. 'But' the ſheriff is 


not liable to an attachment, before the 


expiration of the time allowed for putting 
in and 
the rule to return the writ 
erally does,) during that time, the 


ment, muſt 

had duly returned it. 

Jy common return to a bepler i non 
inventus, or ch corpus et paratum 

habeo. If the ſhe 1 

tus, where he has, or mig 

_ the defendant, he is liable 


ſimilar action, if he return c "_ * 
faratum habto, where he has taken 


fendant, and let him go at large, — 4 


bail”. ». But where he has taken bail, he 


is not liable to an action“. Still, howe- 
es: 12 Ny wy e 1 the latter 


Sy 


. ® Gilb. C. P. 22. Nor, 39. 
Mod 25 2 Mod. 178. 8. C. 3 Cro El. 624, 808, 
852. Noy, 39. 8. C. 1 Sid. 22. 439. 1 Ventr. 55, 85. 
2 Saund. 4 154 1 Mod. 33, Ihe 227. 2 Mod. 
15 177. 3 314» 155 ute, 112, 13. 
_ return, 


25 do the late ſheriff, he ought in Reidhiels 
to have returned the writ, before he Was 


g bail: and therefore, if 
ire (as it 


plaintiff, inſtead of moving for an attach- 
as though the Meri 


return non eft inven-, 
t have, taken 
to an action 
for a falſe return; and he is liable to of 


N SFr - 


my 
e- 


| 
. | 
= .\ | e 1 


tf 


return, for not dringing.s in the 2 
putting in and perfecting bail above“. —4 
— mode of proceeding ag | 
reſent ſheriff, upon a return of ceꝶ corpus 
N po habeo, in order . 
to br in the body, or put in and per- 
fect ball above, is OF. rule of coutt; hut 
againſt the late ſheriff, it ia by difringas”. 
The rule to bring in the body is a four 
or a 3 fix day rule, and ſhould | be ſerved 
in a the rule to return the 
ey 9 Þ uſually. taken. out on the ex- 
piration of the rule to zeturn the writ; 
and though the writ be returned, it cant 
not be taken out pending the time allowed 
for putting in bal But where the writ, - 
in a country cauſe, was returnable on the 
f:ft of June, and the ſheriff, was ruled to 
W 5 on the ſecond, and on the eighth he 
returned cept corpus, upon aha yr wes 
tiff, on the ſame day, ſerved him wih 
a rule to bring in the body, and on the 
fifteenth obtained an attachment, the court 
held the proceedings to be regular; al- 
though it was. objected, that the ſheriff 
had all the cigheb to return the writ, and 
See heals eiduent 6 Jada R. 11. 
6 G. II. (a). 1 Wilſ. 262. H. Blac. 2 11. 
CE 6 i e, e e 
. ur. 21. 
Linuell, E. 23 G. III. Mah 136. * * 
conſequently, 
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vl Y : "A. A 14 9 & #2 * 
* . TY * 
* * * wy, _ a 
r Tar Ws | "£8 
rule to bring in the 


| "the return, it being deemed ſuffi. 


to bring in the body». 

above is net put in, at the time of calling 

2 it, at Bis perif, without an excep- 
n *. | 


Trye, 144, 5. Per Cur. H. 23 G. L 
159. * Per Cur. E. 24G. III. 5 
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When pa ae ee to 
bring in che be he neee 
cqurt, ar put in and -perfett 


it ibo 

above, within the time allowed bim dy 

Wr : otherwiſe it 1 2 
dontempt, fon which / he is: liable ta pay 

"ny 3238 and im order — 

the (plaintiff, on 

— * 2b vit, may move the court fur 


1 — in en ene 


in 


„ eee 
and an w the preſant or late 
ys Ol ra} _— de eee. 


winh-the. names ny — Bat as 
ſaon, as the attachment iſſues; the 
ceedings are on the crown ſide, and 
Lo ak the een to be named za the 


| Ar Will 62 R. B. 600 IL. 6. 8 
i Wee 24 T. N. 133, 253. MAL Oy 
BE | | "0. 
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ener 


| . 7 —— taken; 
brings a aQior'ugainlt the defendant, 
in «his. dum name, for money paid. 
Upon che firſt uHHrin ga- the Der to 
whom it is directed, only levies Met to 
the amount of forty ſhillings, which the 
gon hould move: to\increaſe ;"tnd if 
debt be ſaall}cche eourt wit Wider the 
whole of it tobe levied, with cbſts pen 
the a. Ange, dür brherwiſe t 
intiff ſhould: move again to increaſe 
the iſſues, and ſue out a purier diftringas, 
3 e 
amount ot ebt and coſts, -plain- 
tiff ſhould mo for u late;of them bndert 
the 20 ry Een Va NE te 
ceeding by diftringas, ageinſt t 
ſheriff being fimilar to that J 
und members of the houſe of commons 
K in theriffpr- wboroner, being caned 
negiect 10 betufn the ut. 
MET; DBAs hit $370" > 912 no 278 2881b 059 
5:6 But ſec the caſt df R * . K. 5655 PR. Fl 


And guere whether, according to bares che ſheriff 
or his officer can maintain an action againſt the defen- 


_ dang, for money paid; where no bail-bond was taken 
pon the arreſt 7 -* Jmapey, 2345 * 4 Antr, 119; : 
20402 3 


Nr or diftringas, was may be attached 
himſelf; and the attachment againſt the 
coroner, ſhould be directed to eli ors named 
by the maſter. | 
When the ſheriff is fixed for a con- 
. tempt, he is abſolutely liable to the pay- 
ment of the debt and coſts; and cannot 
be relieved on the ground aß the defen- 
dant's death, after s contempt was in- 
curred, and before the attachment iſ- 
' ſued*. But the ſheriff, ſtanding in the 
ſame ſituation as the bail above, is only 
liable to the payment of the ſum ſworn 
to, together with the coſts . And it 
ſeems, that if he ſhould come to pu rge 
the contempt, it would be competent 
the court to moderate the puniſhment, and 
not impoſe a fine to the amount of the 
whole debt; though, in order to propor- 
tion it to the actual damages, they ſhould 
de aſcertained by a jury. It is alſo ſet- 
_ tled, that when the ſheriff is once fixed, 
the court will not permit a ;uſtification 
of bail'. But where the defendant has 
- merits, they will, ſometimes, let him in 
.to a trial of them, upon terms; and in 
the mean time, ſtay the proceedings upon 
the attachment. 


© Impey, 1 I Cromp. 86 
L400 5 . eel, E. 25 G. III. 1 21 B. H. . 25 
s contra. * Doug. 44). Ante, 145. 
* 447. 5 > 
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W 2 far WILT the 
in a perſonal action, when 

2 1 1 
a8 5 and, in 
. treat of the . 
8 corpus, as it is uſed. in civil-caſes, 
ORE. Ta into the cuſtody 
af the ja ig or, .conſequennally, to re- 
move cauſes . againſt him from infenor 


. courts. 
. writ of bubgas. corpuc, in ejvil 
Se i is a judicial writ, ifluing - out of 
the king's bench office, .commanding 
the ſheriff, or other officer 3 
directed, to have the body of 'the defen- 
dant, together with the day and cauſe.of 
taking and detaining him, before the 
court, or a judge, on a day certain in 
term time, or immediat?, to anjwer or 


Kn * plaintiff, or, generally, to Go 
*2 Bur 777. 


FI 


1 ; . g ; 
p * ; 2 ks 
} » ” | * A 7 * — 
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am nn 
confider of him. ' Hence it is called, ac- 
| to the ſubfect· matter, a writ of 
habeas corpus ad reſpondendum, ad Jatisfa- 
 ciendum, + or "or adyacinden et recipuendumn” ; 
though the latter is more commondy 
cat a Babu corpus cum And it 
is prantable of common right, at all 
times, whether in term ups . 
out any motion in ot. 
"The. writ f habeas corpus rum cage, 
atically filed: th vurit liber 
es For che defendant? to remove hi 
er for "the plaintiff to remove Hamas | 
the euſtody of the ſheriff, or other officer 
by whom tis. was arreſted, into the cuſ- 
tod of the marſtal. At common law, 
When a defendant was arreſted, and de- 
taited or charged in cuſtody of the ſheriff 
or other officer, for want of bail, upon 
meſne proeeſs, if the plaintiff did not, 
within two terms, eauſe him to be 
brought up, by writ of habeas corpus cum 
cauſs, and committed, ſo that he might 
declare againſt him in the cuſtody of the 
marſhal, the defendant was entitled to 
his diſcharge, on common bail or ap- 
pearance*, This 8 of proceeding 


d OF brev. 110, 112. Theſ. "TIE 131. ©2 Lev. 
12 2 Mod. 306. a R. M. 725 
11. 
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Was altered by the ſtahute 4,8. W. and 
M. c. 21. which enables the plaintiff to 
declare againſt the defendant in cuſtody 
of the ſheriff, or other officer. who ar- 
reſted him. He is ſtill at liberty, how. | 
ever to remove the defendant by writ of 
Habeat corpus: cum cauſd, from the — 
of the marſhal, at any time before or 
after jud . This wit alſo. lies for 
the bail of the defendant to br him up, 
and ſurrender. him in their diſcharge; 
and under it, we baue len“ „the court 
. will either remand the defendant to his 
former cuſtody, or commit him to the 
cuſtody of the marſhal. /; The writ of ha. 
beat corpus cum cauſd ſhould be directed 
to the theriff, or other, officer, in whoſe 
cuſtod the defendant is detained; and 
there is an old rule, directing it to be 
made returnable in court, at a day cer- 
tain in term; unleſe directed to the heritt 
of London or Middleſex, or unleſs it be 
to deliver over the defendant in diſcharge 
of his bail. But this rule having fallen 
int diſuſe, the writ is now made returna- 
ble before the chief q ice at bby cham- 


$11, R k. f W. 4 N Reg, III. 1K 1 Wil 
120. 2 Bur. 1051. 1 T. R. 192. . cha. 
XVI. & 1 Salk. 354. 2 Str. 1262. 184. 
3 Bur. IF u Anie, 505 I. in. M | 1654. $ 7. 
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ers, immediat6 ;* and ſhould' be returned 
in due and convenient time. 

When the defendant, being chatged 
with proceſs _— out 6f this court, is 


removed before declaration, from the eul· 
tody of the "ſheriff or marſhal, to the 
Flect priſon,” the plaintiff cannot! proceed 
further here; büt muſt either deelare 


againſt. him in the cumnen ple, or or re- 


move him into the cuſtody of the mar- 


ſnal, by writ of habeas corpus ad reſpon- þ 
arne, in order to charge him with a 


| declaration 1, This writ 410 lies for a 


third perſon, to remove a defendant from 
the 'Fleet, or priſon of an: 2 court, 
in order to charge him with a decla- 
ration in this court”. But then there 
muſt be ſomething to charge him with, 
either in the body of the haveas corpus or 
return, or ready in court upon bringing 
him up. The writ of habeas corpus ad 
reſpondendum ſhould be directed to the 


_ warden of the Fleet, or keeper of an in- 
 ferior priſon, returnable” at a day certain 


in court; and will be as good cauſe of 
A as' bo writ of __ ad HOG | 


Vf 3 Bur. 1975, 6. erte 384, 5, 402. m 3 
Bac. Abr. 2. 2 Lil. P. R. 4 Sty. P. R. 330. 1 
Mod. 235. 2 Mod. 198. 8. C. 1 Salk. 351. 2 
Seren 935. 2 Bus 1549 „f $56. : 7. 
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dum*. But this writ does not ie bor the 
plaintiff in an inferior court, to. remove 
the body of the defendant into this 
court, to anſwer to a nee Ne, 
for the ſame debt. 

When the defendant is We after. 
declaration, from the. cuſtody; of the 
ſheriff or matſhal, to the Fleeti priſon, 
the plaintiff ſhould. proceed to judgment 
againſt him in this court, and then re- 
move him into the cuſtody of the mar- 


ſhal, by writ of habeas. corpus ad ſatigfaci- 
endum; in order to char him 4 in execu- 
tion Thie writ ſhould be: directed and 


returnable, in is ſame. manner as the 

writ of habeas. corpas ad rede 

and the number of the j troll! in- 

dorſed thereon, by the attorney who ſues 

it out”, 

Under one or 0 of Wen a 
defendant may cauſe himſelf to be re- 


moved, from any civil cuſtody, into that 


of the marſhal. If he be already. in cuſ- 
tody of the /beriff, under the proceſs of 
this court,. be has only to ſue out a writ 
of habeas corpus cum cauſd; under which 
he will be removed, as a matter of 
courſe, on paying the uſual fees: and he 


„ R. M. 1654. $ 7. » Cowp. 116. a r l $00. 
R. T. 2 G. I. (S.) 2 Str. 1153. * *R. 
M. 1654-S 7- R. T. 2G. LC 
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may be removed, in like manner, from 
the priſon of an inferior court. But if 

he be in cuſtody of the ſheriff, under 
the proceſs. of the common pleas or exche- 
quer, he muſt procure a bailable writ to 
be taken out againſt him in this court, 

and lodged in the ſheriff*s office, as a 
foundation for his commitment on the 
habeas corpus. Where he is in cuſtody of 
the warden of the Fleet, he may be re- 

moved, in term time, by writ of habeas 
care ad 1 m; upon which he 
muſt be charged in court, with a declara- 

tion in a bailable action: in vacation, a 
bailable writ muſt be taken out againſt 

him, and bail above put in thereon, in 

this court; and then a writ of habeas cor- 

pur cum catzſa muſt be brought, in order 
to ſurrender him in diſcharge of his bail. 
A priſoner: removed into the cuſtody of 
the marſhal, by writ of habeas cor pur ad 
reſpendendum, cannot be removed- elſe-- 
where, till he has anſwered to the cauſe: 
here. And it is a general rule, apphea- 
ble to all writs of þabeas corpus, that- 
_ 4. every priſoner, who, by virtue thereof, 
1 wall be committed to the cuſtody of 


the marſhal, ſhall remain there for w- 


days next after ſuch commitment, not- 
< withſtanding any other writ of lebe 


5 1 Salk. 350. 1 " 
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4 corpus to m ſaid marſhal delivered and 
« allowed.. 

When a Aeadert againſt + PN 
there is a cauſe depending in an inferior 
court, is removed by habeas corpus into 
the court of king's bench, the inferior 
court have loſt their juriciction over 


him; and not having juriſdiQtion over 


his perſon, they cannot proceed in the 
cauſe, the bail in the inferior court are 

diſcharged, and the plaintiff muſt declare 
de novo“. Hence, the writ of habeas cor- 


pus is the common method of removing | 
_ cauſes from inferior courts”. . | 


It was formerly uſual for the defendant | 
in an inferior court to ſue out a writ of 
habeas corpus, and keep it in his pocket, 


without producing it, till iſſue was joined, 


the jury ſworn, "and the plaintiff had 
given his evidence; by which means the 
plaintiff was not only put to a conſidera- 
ble expence, but the defendant, know- 


ing before-hand what proofs he could 


produce, had an opportunity of oppoſing 


them by falſe witneſſes”. To remedy 


this miſchief, it was enacted, by the ſta- 
tute 43 Eliz. c. 5. that no writ of ha- 
beats corpus, or othier. writs” to remove 


R. H. 5 W. & M. eee 7.2 Bac. 


Ab. 15. So the preamble to the ſtatute 43 Eliz. 
Co 5. 


c any 
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cauſe depending in an inferior 
1 en having juriſdiction thereof ſhall 
2 be received or allowed by the judges or 
< officers of ſuch court, but they may 
proceed therein, as if no ſuch writ 
* were ſued forth or delivered to ſuch 
judges or officers,” before the j jury have 
appeared, and one of them is ſworn.” 
And, ſtill further to avoid vexatious de- 
lays,” by the removal of cauſes out of in- 
ferior eourts, it was enacted, by the ſta- 
tüte a1 Jac. 1. c. 23. S 2. that no writ 
of habeas ' corpus, certiorari, or other 
« writ, except writs of error or attaint, 
*-to ſtay or remove any cauſe, depending 
in an inferior court of record, having 
e juriſdiction thereof, where che fame 
<« ariſes within its juriſdiction, ſhall be 
* received or allowed by the judges or 
«+ officers of ſach court, but they may 
proceed therein, &c. except the ſaid 
<« writ be delivered to ſuch judges or of- 
ce ficers, before iſue or demurrer joined 
« in” the ſaid cauſe; ſo as the ſame be 
* not joined within ſix weeks next after 
* the arreſt or appearance of the defen · 
e Nane. NN atute is confined to in- 
ferior courts of record, and does not ex- 
tend to the caſe of an interlocutory judg- 
ment. Therefore the practice, in that 


* is to allow the habeas corpus, in like 
e F manner 


* 
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manner as upon the 43 Elia. provided it 
be delivered at any time before the jury 
are ſworn*: which is alſo the practice, 
where iflue is joined within fix weeks 
next alter che « defendan's t or ap 


'By the iaſt-mentioned ſtatute, i it is fur- 
cher provided, that if in any cauſe, 

t not concerning freehold. or inheritance, 
& or title of land, leaſe or — com- 


„ menced or 8 a; ſuch i 4 


«© ferior court 
« gr be laid in the declaration, that the 
c debt, damages, or things demanded, 
« do not amount to —— ti 
% pounds, then ſuch cauſe: ſhall not be 
** ſtayed or removed, by any Writ or 
«writs whatſoever, other than writs. of 
« error or attaint?.” Son | after the 
making of this ſtatute, a method was 
contrived, of zemoving cauſes fer 16% 
than five pounds, by: Sing vp 56 gion 
for a Baltious demand, of five pounds 
or upwards; and then, upon fuing out a 
- habeas a” all the — were removed 
t To defeat this contrivance, 
it was mud; by a ſubſequent ftatute*, 


that * the judges of ſuch inferior cours, 


5 I n 
Barnes 22 1. 2% . Y ar Jacs I. 425 2 
* ere 29.98. 


as 
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“ pounds, although there may be other ac- 
4 tions againſt the defendant, wherein the 
<««. plaintiff's demands may exceed the ſum 


of five pounds.“ And hftly, by the 
ſtatute 19 Geo. Hl. c. 70. $6 which takes 


away the arreſt under ten pounds in inferi- 
or courts, it is provided, that no cauſe, 


c where the cauſe of action ſhall not 
„ amount to the ſum of ten pounds or 
„ upwards, ſhall be removed or removea- 


ble into any ſuperior court, by any 
«© writ of habeas corpus or otherwiſe, un- 


& leſs the defendant ſhall enter into a re- 


„ cognizance to the plaintiff, in the infe-- 


5. rior court, with two ſufficient ſureties,. 


“ in double the ſum due, for the pay. 


„ ment. of the debts and coſts, in. caſe: 


judgment ſhall paſs againſt him.” ? 

| The writ. of habeas corpus, we are now- 
ſpeaking of, when directed to the infe-- 
rior courts of London, Weſtminſter, 
Southwark, and other courts within five 
miles of London, may be returnable im- 
mediati; but otherwiſe it muſt be return 
able on a day certain, in court'. And if 


it be duly and regularly iſſued, and deli- 
vered to the judges of an inferior court, 


d-R. M. 1654. ſ. 8. 1 
| 5 it 
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c as are deſcribed in the ſtatute of James, 
therein ſpecified, which appear or are 
© laid not to exceed the fum of foo 
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it inſtantly ſuſpends their power ; inſo- 
much that if they afterwards proceed, 
they are liable to an attachment, and 
their proceedings are void and coram non 
judice. In ſuch caſe, therefore, the writ 
ſhould be forthwith received and allowed: 
nor can the officer refuſe to obey it, un- 
der pretence of not being paid his fees in 
the court below, or the charges of bring- 
ing up the defendant": For the former, 
be has a proper remedy by action; and 
for the latter, if not paid, the defendant 
may be remandedꝰ. 3 . 
If the writ of habeas corpus be deli - 
vered after iſſue or demurrer joined, un- 
leſs it be joined in ſix weeks after the de- 
fendant's arreſt or appearance, or in a 
cauſe for leſs than je pounds, or if the 
damages be under fen pounds, and no 
recognizance entered into purſuant to 
the 19 Geo. III. c. 70.*, © the judges of 
<« the inferior court may diſallow and re- 
“ fuſe the fame; and proceed as if no 
„ ſuch writ had been granted or ſued 
« forth: provided there be an utter-bar- 
<< riſter, of three years ſtanding, at the 
<<. bar of one of the four inns of court, 
« ſteward or under-ſteward, town-clerk, 


_ © Cro. Car. 264. 1 Mod. 195. T. Jon. 209. 3 
Mod. 85. Skin. 244. 1 Salk. 148, 352. 6 Mod. 
177. S. C. © 2 Str. 814. 2 Bur. 1152. 1 Str, 
gos. #2 Str. 1262. 21 lac. I. e 23.45. * 56. 
2 Cromp. 419, 20. : 

“ judge, 
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; « judge, or recorder of ſuch inferior 
e court, or aſſiſtant to the judge or 
„ jaudges of the ſame, who is not an ut- 
_ « ter-barriſter of that ſtanding, there 
L fpreſent, and not of eounſel in any ac- | 
tion or ſuit there depending.“ If 
this proviſo be not complied with, the 
cauſe. may be removed at any time: and 
the court will not grant a” procedendo, 
where the judge is a barriſter, if he be 
not preſent at the trial. 

When the writ is received 2nd allowed, 
the body of the defendant muſt be re- 
turned, with the cauſes of taking and 
him; or the officer will be lia- 
ble to an attachment. And it is not ſuffi- 
cient to return, that before the coming 

of the writ, the party was bailed; for 
he is ſtill in cuſtody, in contemplation of 
law. And even where the writ is diſal- 

lowed, for any of the cauſes beforemen- 
tioned, it muſt be returned to the court, 
with the ſpecial matter”. © 
On the return of the writ, if the de- 
fendant be in actual cuſtody, on meſne 
proceſs, the court will not diſcharge him, 
till bail be put in and perfected above: 
and therefore, in ſuch caſe, the better way 


2x Jag. i c. 23. $6. ro. Car. 79. 3 Mod. 
85. 1 Bor. 514. 1 Salmon v. Slade, H. 25, L's 


Car. II. 2 Cromp. 419. 1 Mod. 19 
85. Carth. 59. 2 Cromp. 419, 20. L 1654 
FT R.H. * II. * 


of 


be returned, wn: * . Ter that 


| tamer in the court abouee 
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eee defendant his liberty, is 
to put in and perfect bail below, — 0p 
the bringing of the haben cur. If it 


the deſendant is by judgment, 
he ſhall -be — — continue in 
priſon, without being let to bail, againſt 


the will of the plaintiffs; until agree- 
| Koons yon age wo ep ner 


judged*. In the latter caſe, therefore, if 
the "Jefendant mean to be turned over to 
's bench priſon, it is uſual for 
him to have a friendly action brought 
againſt him in the court below; which 
being returned, will be a d. 


„ „ e inafuet 


| cuſtody, upon. the return of the habeas cor- 


pus, he malt put in bail, if called upon, 
in the court above; which bail is either 
common or as in the court below. 
Before the e 12 Geo. I. c. ag. every 
defendant, not a 5 an executor or ad- 
miniſtrator, muſt have put in ſpecial bail 
upon a habeas corpus, in all actions what- 
ſoever, except actions for words and 
triling aſſaults, unleſs a judge had other- 
wiſe ordered?. By that ſtatute, no 


o New- Guide; W P Stat. 2 Hen. V. tat. 
I. e. 2. Year-book, 9 Hen. VI. 8. R. M. 1654. 5 
9- R. H. 2 Jac 1. ; 

I perſon 


2 hall. de holden to . ball, 
<« upon proceſs ifluing out of an inferior 
42 Mp wh he ale of dn hls | 
e not amount io the of Fc ling 
e or. upwards.” And it ns 
| declazed, — 7 2, ſublequenc ſtatute , that 

& no perſo be 3 Fg holden 
© to Baia bail, upon proceſs, 
« wheze the cauſe e aden — . 
* amount to the ſum of tex or up- 
« wards.” Therefore, at this day, un- 
lels there be a cauſe of action to that 
amount, the defendant need not put in 
aaa bail, upon a Balea corpus, in the 
court above : though if it be under that 
amount, he muſt enter into a recogni- 
zance, with two ſureties, to the anti, 
in the court below. 

At the return of the writ, the plaiati® 
may have a rule for a procedends, unleſs 

the defendant put in bail, within four 
days after notice of the rule, if in term; 
if in vacation, then a rule or warrant for 
a procedendo, unleſs good bail be put in, 

within fix days after notice thereof „But 
the defendant cannot put in bail before the 
return of the writ*: and eren afterwards, 


| EEE ITT. c. 70. K H. to W. Hi. 121 
'R. OY». R. E. 19 bur. 3 N 
e 
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he is not obliged” to do to, unleſs called 
upon by rule. © 
The bail upon a n corp 228 tilted 
on a bail piece, ſetting forth that the de- 
. is delivered to bail upon a haben 
, at the ſuit of the plaintiff or plain- 
in the plaint” ; in which reſpect, it 
aber, och the bail piece upon a cepi cor- 
pus. The Bak pikes is uſually annexed 
to the habeas corpus and return: it bein 
2 rule“, that no bail ſhall be tak 
upon a habeas corpus, by any juſtice of 
as « this court, unleſs the writ, with the re- 
< turn thereof, ſhall be offered before the 
6 ſaid juſtice to be filed, at the time of 
6; putting it in.“ Where common bail 


filled up, annexed to the habeas corpus and 
return, and filed, by the defendant's at- 
torney, at a judge s chambers, within the 
time allowed by the rule. Where ſpecial 
por are required, they may be put in, at 

time pending the rule, before a 
boy ge in town, commiſſioner in the coun- 
try, or judge of aſſize in his eircuit“: 
and ey are either abſolute or de x 22 


as upon a acht corphr. 


New⸗ Guide, K. B. Bot 65 R. N. 1654. 

* R. T. 8 W. III. eg. „ 1. R. H. 10 

III. New- Guide, K. B. 250, 251. 7 N. 

8 W. III. Reg. III. 3 2 R. M. l : 
Ante, 136. 3 

The 


are ſufficient,” the bail- piece ſhould be 
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The bail in fuch caſe are liable to all 
the actions mentioned in the return of 
the habeas corpus, wherein the plaintiff or 


plaintiffs ſhall declare within two terms. 


But this muſt be underſtood of the bail 
upon a habeas corpus, before declaration: 
for it is ſaid, that if the plaintiff have 
declared, before the Habeas corpus deli- 
vered, in one action which requires ſpecial 
bail, and in another wherein common bail 
is ſufficient, the bail ſhall be ecia/, only 
as to that action which requires ſpecial 
bail, and common to the other. But ſpe- 
cial bail are liable on a removal after de- 
claration, though the plaintiff declare in 
a different kind of action, in the court 
above, ſo as it be for the ſame cauſe 
When ſpecial bail are put in, upon a 
habeas corpus, notice thereof ſhould be 
given in writing, before the expiration 
of the rule, to the plaintiff's attorney; 
who is allowed twenty-eight days after 
they are put in, to except to them: and 
if he do not except to them for inſuffici- 
ency, within that time, the bail- piece 
ſnould be filed, by the defendant's attor- 
ney, within four days next after the end 
2 R. H. 2 Jac. II. Ca). Þ Serle v. Newton, H. 
25, 26 Car. II. 2 Cromp. 428. 1 Will. 797 
wy LY at th 8. 
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of the twenty-eight days. If the bail in 

an inferion court offer to become bail in 
the action here, the plaintiff. is, in gene- 
ral, compellable to take them; becauſe 
he might, but did not except to them be- 
low. But it is otherwiſe, where a cauſe 
cemes hither out. of London; for the ſuf- 
ficiency of the bail zhere is at the peml of 
the clerk, and he is reſponſible to the 
plaintiff; fo that the plaintiff had not the 
liberty of excepting to them: and the 
clerk is not reſponſible, if they be defici- 
ent, in this court, though he was in 
If the plaimiff except againſt the bail, 

{! Pplainmt except K the | 
he may have a rule or warrant for a pro- 


- 


_ - cedendo, unleſs they are perfected in four 


days, after ſervice of the rule: and 
thereupon the /ame or different bail muſt 
_ Juſtify, (as in other caſes) within the four 
days, if the rule be ſerved: in ferm; but 
if ſerved in vacation, it is ſufficient for 
the defendant to give notice, within the 
time allowed by the rule, of an intended 
jaſtification, on the firſt day of the enſu- 
term .. 2 27% | 
H bail be not put in and perfected in 
due time, a procedendo may be awarded; 


4 R. M. 1654-4 8. R. M. 16 Car. II. and note (9. 
1 Salk. 98. 1 Salk. 97. R. M. 16 Car. II. (c). 
5 New- Guide, K. B. 249. R. M. 1654. F 8. 
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the inferior court, commanding him to 
proceed in the eauſe. The procedends re- 
moves the ſuſpenſion ereated by the habeas 
carpus.;-and a cauſe, once remanded. there- 
by, cannot afterwards be removed or. 
ſtayed before judgment. This writ may; 
alſo: he awarded, where it appears upon 
court above cannot adminiſter the ſame 

juſtice to the parties as the court below... 
As where an action is brought in Landon, 
for. calling a woman wwhore® ; or upon a 
there. But, except in cauſes removed 
to the validity of a bye-law, in a ſumma- 
ry way, on the return of the habeas cor- 
pus; but put the parties to declare upon 
it, and demur”, Where a Habeas corpus: 
is brought, after interlocutory and before 

final judgment, in an inferior court, and 
the defendant dies before the return of 
it, a procedendo ſhall be awarded: beeauſe, 
by the 8 & 9 W. 3. c. 11. the plaintiff 
may have a /cire facias againſt the execu-, 
tors, and proceed to judgment, which he 
cannot have in another court; and by this 


„Stat. 2+ Jac. 1. c. 23.4 3. * 2 Rot. Abr. 69. 
JC 
„ means 
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means he would be deprived: of the effect 
of his judgment, which would de unrea- 
ſonable“ o where an action was brought 
in the ſheriff's court of London againſt 
two partners, and one of them brought 
a habeat corpus, and put in Gai For him- 
ſelf only, a procedendo was granted: for 
otherwiſe the p ee o have been 
diſabled from go in either court. 
The record Net 18 — removed by 
a” habeas cor pur, as it is on a certiorart, 
but remains below; and the return is 
only an account or hiſtory of their pro- 
ceedings, ſtated and ſent up to the ſupe - 
rior court, to judge and determine the 
matter there: therefore if a cauſe be re- 
moved hither, by habeas corpus, the plain- 
tiff here muſt begin de novo, and declare 
the Einar; as in Ir of the 
marſhal!. 6 7 t B 
Upon a e cor pur, the plaintiff muſt 
Ane; if at all, "arr the end of the 
ſecond term after putting in bail, includ- 
ing the term in which it was put in“. 
If he do not declare within that time, the 
defendant 8 rden xe is not beser oh to ac- 


" 


l 332. 21 8 71 Salle; 352. 120 

ſee Skin. 245. 6 Mod. 177. 1 T. R. 372. * i Str. 

68h: Barnes, 90. But ſee Cro. Jac. 620. by which 
wy that anciently the pling had three terms 
eclare * bail put in. ; 
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cept a declaration though the plaintif 
cannot be nonpros'd for want of it. 
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a recordari facias loquelam, however, 
court par ties have A day _ 
* if the plaintiff do not _ r, the 
defendant may ſign a judgment of nonpros, 
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Ot the Bill again Priſoners, in 
the altual or 1 'C of 
the QBarthal; and How far 


of the Suit. 


W HEN a defendant is committed to 


the- cuſtody of the marſhal*, or has put 
in bail upon a cepi corpus, or habeas cor- 
pus, the plaintiff, or any perſon, may 
exhibit a 6:11, and declare againſt him, as 
a priſoner of the court, in whatever ac- 
tion, and charge him with whatever in- 
jury he thinks proper. Ke 
Where the defendant is in actual cuſ- 


tody, he has the privilege of the court, 


and cannot be compelled to anſwer elſe- 


where; therefore it he were not to anſ- 
wer here, none could have remedy againſt 


* 7 Hen, VI. 42. 27 Hen. VI. 6. a, 2 Inſt, 23. 
Inſt. 72. 2 Bulſt. 207, 8. Þ 31 Hen. VI. 10. 32 
en. VI. 4. 21 Hen, VII. 33. Hob. . Cro. 
Jac. 450. Godb. 339. Cro. Car. 330. Cro. Jac. 
620. 1 Salk. 352. R. E. 15 G. II. . 
Im. 


is 
conſidered as the commencement 


1 ow ed #0 


bim“ 


Eat, It de clearly 
. ——— oor 


1 


the bail be put in before, any time that 


rche Bill, &. 497 
b a on eaſt 
cuſtody, when he — 1 
and pon in del he is /upprſol to 


againſt accord ——— 
pearance alone, — is not Ai. 


Fettled, 'ithat 


tod, no action can be legally commenc- 
him as a „ until he has 
filed bails. It is the entry af bail in ſueh 


aſe which gives this court juriſdictiomꝰ; 
and therefore where no bail is entered for 


the defendant, or where bail is entered 


for him by a wrong name, or there are 


ſeveral defendants, and no bail is entered 
for one of them', the prodeetlings are 


void, and coram non judite. But it is 
ſaid, that by the practice of this court, 


though the 3 bail be not taken 
end entered till the laſt day of term, and 


term, it 4s well - eas ae ae from 'the 


time of the ball, the defend ant is anſ- 


8 „ Boll. lis. Can. 378. a Balk 1, 2 80. | 
2 Bor. 1091. 1 T. R-392.. 7 Hen, VI. 41, :Cro. 
El. 605. 8 1 Sid. 373. 2 Keb. 368. S. C. 1 Ventr. 
135. 2 Lev. 13. 2 Keb. 790. 8. C. U Ventr. 
135. 1 ro. El. 605. Moor, 694. Cro. Jac. 620. 
Coo. El. 223. Poph. 145. 


werable 
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verable a8 in cuſtody of the — 


and not before, in Reicineſs of law). 
+ :The bill againſt a priſoner is a com- 
plaint in writing, except where the 
action is brought for a trępaſi committed 
in Middleſes”, ſhould alledge the defen- 
+ dant to be in cuſtody o the. marſhal. 
Where the defendant is in actual cuſtody, 
the bill ſhould be filed, on treble- penny 
| ſtamped parchment, with the clerk of the 
declarations, in the king's s-bench office, 
; before a copy of it is delivered to the de- 
-fendant, or left for him with the gaoler 
/ or. turnkey*../ But a declaration a 
. defendant. at large upon bail is „ al- 
though a bill have not been filed; be- 
. cauſe, if the bri of a writ of error, 
or any other reaſon, make the filing of 
| a. bill neceſſary, it may be filed at any 
tine | 
- Where the defendant is in- the actual 
or ſuppoſed cuſtody of the marſhal, upon 
-@ bill of Middleſex or latitat, &c. the bill, 
. exhibited againſt him as a priſoner of the 
court, is conſidered as the commence- 
ment of the ſuit, and the bill of Midd/-- 
ſex or latitat, ke. AY as proceſs to 


- m Hob. 70. Cro. Jac. 384. Jenk. 2 
Dyer. 118. (a). » R. E. 5 W. 4 N. "3 ſr. 7 
8 Mod. 226, 7. » Say. * 
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bring him into court. Such proceſs, 
therefore, may be ſued out, though the 


defendant ought not to be arreſted upon 
it, before tis cauſe of aQtion"'; - and the 


plaintiff is allowed to give in evidence a 
cauſe of action, ariſing after it is ſued 
out, and before the - exhibiting. of the 


bill“. It has been frequently ruled, how-. 


ever, that, for certain purpoſes, x bill of 
Middleſex! or latitat, out of this court, 
may be taken to be in nature of an origi- 
nal writ, in the common pleas; and a lati- 
tat, even without a bill of Middleſex, if 

erly iſſued, and continued on the 
roll, has been holden to be a good com- 
mencement of the ſuĩt, to avoid a plea of 
the ſtatute of limitations „ or a tender 


made after ſuing it out”. It was indeed 


ſaid by Holt, ch. J. that ! there is a dif- 


_ ©: ference jon a civil action, and an 


& Action gi a ſtatute; for in the 
C firſt caſe, gore che lei uing out a /atitat within 
the time, and continuing it afterwards, 
will be ſufficient; but in the other caſe, 
81 the party N by: bill, he ought 


THT „ 


4.4, i Wall, 40% 144. Ar. 2 Bur. e Bur . 3 


Bur. 1244. Cro. El. 271. Cro. Jac. 561. 1 Ventr. 


28. 8 Mod. 343. l Wil. 1 * 2 Bur. * 4 of 
136 178. 1 800 63. 60. 2 Ld. ym 880. e 2 
ge. 2 Str. 936. 2 Ld; A K. I 
ey 951. ro. Car. 264. Will: 14 10 5 g 
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quent caſes”, it was holden to be a 
| commencement of the fait in a 


151. 1 Wilſ. 146. Vie 144 d 2 Bur. 950 


„ ot the Bill», 
< to file his bill within time, mi it may 


4 to he upon the record itſelf” :'?: 
But upon a writ of error, all the judges 
in the exchequer chamber held, that a Ja- 

titat is a kind of original in the king's 
bench“. And accordingly, in two ſuble- 


tion. Hence it appears, that a laritat 
may be conſidered, either as the com- 
mencement of the action, or only as pro- 
ceſs to bring the defendant into court, at 
the election of the plaintiff. Though it 
be ſtated as the commencement of the 
action, to avoid a fender, the defendant 


may deny that the plaintiff had any cauſe 


of Aktion at the ane of ſuing it out“; or 


if it be replied to a plea of t — of 


limitations, the defendant in order to 
maintain his plea, may aver the real time 


of ſuing it PR in bn to the 


tefte®. 34-43 40 
Where the We TY are ib 
with a general memorandum, which re- 


lates to the firſt day of term, and the 


cauſe of action appears, in evidence, to 
have ariſen after the firſt day of nl but 


"= Cant. 23 2214. Raym. 883 | F 
Knapton, & Hardiman v. Whuaker, ted in 2 Bur. 
950. 3 Bur. 1243. a0 464. Zul. Ni. Pri. 


ore 
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before the ſuing out of the writ, the 
plaintiff may produce the writ, in order 
to ſhew, that it was really ſued out, ſub. 
ſequent to the cauſe of aQion-. And 
where, in a ſimilar caſe, the fact com- 
lained of was admitted by the de- 
Eendant's plea of on: * demeſne, the 
court held it to be well enough; for the 
plaintiff need not give any evidence on 
this plea, unleſs to aggravate damages: 
and the court will not nonſuit him, be- 
cauſe it is amendable by a new bill“. In 
like manner, where the defendant pleads 
plene adminiſtravit*, or a tender, he has 
a right to ſet up the fact againſt the fictiti- 
ous relation, in order to ſupport his plea. 
After verdict, a general memorandum, 
dy which the cauſe of action appears to 
have ariſen after the action brought, has 
been allowed to be reCtified by an exami- 
nation of the real time of filing the 340 t, 
or of the bail, to which the bill relates; 
but the better and more uſual way is to 
file a neu bill, and amend by it. 


1 Blac. Rep 312. 3 Bur. tagt. S. C. 42 Str. 

127%. 1 Wilſ. 71. 8. C. 1 Sid. 432. Coup. 
456. 5 1 Sid. 373. 2 Keb. 368. 8. C. 1 Ventr. 
135. 2 Ley Keb 790. 8. C. And ſee 
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Carth. 114. 1 ,. 8. C. > 1 Sid. 432. 3 
Lev. 76. T. Jon. 87. 3 Keb. 693. S. C. But fee 
Carth. 113. 1 Str. 583. 2 Str. 1151, 1162, 1 
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Ot the Proceedings againft Priſo- 


ne rs in the cuſtody of the ons ; 


previous to the P a. 


A "7 A in the actual * of the 


marſhal, may be proceeded againſt by the 
Same plaintiff, at whoſe ſuit he was ar- 


reſted, or charged in cuſtody by a third 
perſon. And t 


action expreſſed in the proceſs, or we. a 
different cauſe of action. 


If a priſoner be turned over 5 one 


cuſtody to another, it is always con- 


ſidered as a continuance of the fame im- 


priſonment*. Therefore, where a defen- 
dant, having been taken or charged in 


cuſtody of the ſheriff, or other officer, 
by meſne proceſs, is afterwards removed 


by. habeas, corpus, and committed to the 


cuſtody of the marſhal, the proceedings 
againſt him are to be reckoned. from the 


time of his having been ſo taken or 
charged in cuſtody . With this excepti- 
| 


-S | Bur. 439. b R. H. 26 G. III. 
1 on, 


GI 
. 2 D 


e ſame plaintiff may pro- 
ceed againſt him, 5 4. for the cauſe of 
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on, it is a general rule, that where the 
defendant is committed to the cuſtody of 
the marſhal, upon a habeas*, or cepi cor- 
pus ©, &c. before declaration, the plaintiff 
ſhould declare againſt him, before the 
end of the term next after ſuch commit- 
ment: or, in caſe of a ſurrender to the 
marſhal in diſcharge of bail, before the 
end of the term next after ſuch ſurrender, 
and due notice thereof. But the term 
of the commitment or ſurrender is to be 
' accounted one, although the defendant 
was not committed or ſurrendered till the 
laſt day of vacation {77 

The mode of proceeding by the /ame 
plaintiff, againſt a priſoner in cuſtody of 
_ marſhal, ho 5 an attachment of privi- 

es, or proceſs in tre/paſs, is by filing a 
bill denial him, as 5 W of the 
court, with the clerk of the declarations 
in the king's- bench office; and deliver- 
ing a copy of it, on treble-penny ſtamped 
paper, to the defendant, or turnkey at the 
king's- bench priſon. But the delivery of 
a declaration is ſufficient, without a 3, 
where the priſoner is in cuſtody upon 


R. M. 16 Car. II. /b). 6 Mod. 21. 4 R. M. 
1654 5 11. R. E. 5 W. & M. Neg. III. 5 1. a). 
6. Mod. 254. R. T. 2 G I. and note Ca). 8 Mod. 
ou *R H. 26G. III. and ſee R. T. 1 Ann. Reg. 

e * Cro: Car. 936 © 
Et | proceſs 
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proceſs by original. By the practice of 
this court, no declaration can be deli- 
vered againſt a priſoner, in cuſtody of 
the marſhal, at the ſuit of the /ame plain- 
tiff, except in term'. And formerly, 
the defendant was brought into court, by 
rule, in order to be charged with a decla- 
ration; there being no occaſion of a ha- 
beat corpus, where it was in the ſame 
court. But now, this practice is dil- 
uſed: and there is no occaſion for an affi- 
davit of the delivery of the declaration, 
where the defendant is in cuſtody of the 
The time and manner of proceeding 
againſt a priſoner, by the gone plaintiff 
for a different cauſe of action, are the 
fame as by a third perſon. But neither 
the plaintiff nor a third perſon can charge 
him with a civil action, when he is in 
_ cuſtody of the marſhal, or in any other 
_ cuſtody, on a criminal account, without 
leave of the court', or a judge”. And a 
priſoner in cuſtody on an attachment, for 
a contempt, is holden to be a priſoner in 
cuſtody on a criminal account, within the 


* 


22 Bur. 1051, 2. Id. 2 Lil. P. 3. 357. R. E. 

W. & M. Reg. III. g 2. %. 1 T. Raym. 58. 1 
ud. 90. 8. C. 1 Lev. 124, 1 Sid. 154. 8. C. 1 
Lev. 146. 1 Salk. 354. K. T. 2 G. 1. (a). *Im- 
pey, 518. | : 8 
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meaning of this rule". But a perſon at- 
tainted of felony, or even treaſon, may 
be charged with a civil action by leave of 
the court, or a judge; ſo as it be not to 
defeat the effect of the king's pardon, by 
_ him from going abroad. 
once committed to the cuſ- 
pur 0 Fur. the Wel liable to be charged 
a civil action, either by the 'Yame 
plaintiff or a third perſon, as long as he 
remains in actual cuſtody. For though 
it be a rule, that a priſoner once ſuper- 
pn vaſes pint alwa aeg Go, 5 yet this holds only 
ame plaintiff, at whoſe 
ick he was was yas eable*; and even with 
to him, it muſt be itderfioed with 


this qualification, that the priſoner is only 


1 ble, ſo long as he remains in 
the /ame cuſtody, and under the ſame 
proceſs: for the moment the nature of 


the cuſtody is changed, the rule ceaſes. 


Therefore if a priſoner, on meſne 
ceſs, be fapeaſedeable for any irr . 
ty, as for want of the demand ofa a plea, 
he cannot take ad vantage of it, after he 
A in execution; ; ſuppoſing he 


15 25. bur ſer Pr. Re 26; 7. Barnes, 
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term time, is by 


N 2 lie two torins, 2s: t6\ghir party, 


dient to charge 
| then in ackual caſtgdy; 


But in aannlermeaſe', whereithis-macter 
method of charging the def 


the preceding term 
to, or leave Fee 


* f : 
IS ue 1 
mY 4 5 


has-any „„ | 


17 es he is e eee. 
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The mode of chargiti "2 eee 
an action, in e io the marſhal, in 


ill:agazjaſt him, 


as of that term, and-delivering/ decla 
to the ;\aftex wiüch, he 


. | 
fore he can be diſchargod son. common 
bail. In vacation, there was formerly 
no way to charge him, buy Eng an 
entry in the marſhals a bbok, in the 
king? s-bench office, thut he ſhould re- 
main in cuſtody, at th ſuit of the in- 
tended plaintiff which was deemed ſuffi- 
im, provided he were 
for if he were at 
btehave been arreſted i. 


liberty; he zunig 


was fully diſcuſſed, the court of :king's 
bench were of opinion, chat the right 


nein ſuit in vacation, is to file a bill. as of 
term; and then to: deliver : 


cuſtody, a copy of the declaration, as of 
the * _ «nd * gn icons aß. 2 


. T. R. 50. 76 Md, 254. I: Bulk. 213, 14 5 
346. ; "Rn 11 e 2 or e ee 
$7 32 2 | davit ve 


-davit therbof*. * preventing, however, 


the detainer of. priſoners, charged by de- 
ions. in the cuſtody of the marſhal, 
-whers'the: cauſe» of action againſt them 
does not amount to ten pounds, it is a 
rule“, that no declaration ſhall be ſuf- 
* ficient cauſe of detaining ſuch priſoner 
* in cuſtody, unleſs an affdavit, that the 
« plaintiff*s cauſe of action againſt him 
© does amount to ten pounds or upwards, 
e ſhall be firſt made and filed with the 
<« clerk of the rules, and the ſum ſpe- 
„ cified in ſuch affidavit indorſed by him 
«© on ſuch declaration, before the ſame _ 
&« js left with the turnkey.” But this 
rule is confined to caſes where the priſo- 
ner is charged with a. new action; and 
does not apply, where he is proceeded 
ainſt by the /ame plaintiff, for the cauſe 
of action expreſſed in the proceſs”, 

Whea a bill is filed againſt a priſoner 
in cuſtody of the marſhal, if a copy of 
it be delivered for him to the turnkey, 
four days excluſive before the end of the 
term, a rule to plead given, and a plea 
demanded, which may be done on the 


* 


as to the affidavit 3 which Fe not ſeem to be 
Re. ng where the defendant is in cuſtody of the 
marſhal. Ante, 198. R. E. 15 G 11. Keg. Ul. 
. 2 7 BY, Reg. 330. Cal. Prac. C. B. 144. 
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i "ban ſhall plead as of that term; 
but if the bill be not filed, and the copy 


delivered, four days excluſive e — 
ö end of the 
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ee pg f gainft Priſon- 
15 an uſtodp of the 
Sher, & [hn tot es. 


Hoes © 41 1 


| 0 E the. Wierig of als katie 4 
& 5 W. & M. c. 21. Pere could have 
been no declaration i in this court, againſt 
a defendant in cuſtody of the ſheriff, or 
other officer by whom he was arreſted; 
'dut the plaintiff was obliged to bring a 
haheas corpus cum cauſed, and ſo turn him 
over to the cuſtody of che marſhal, in 
order to charge him with a declaration 
But now, by the above ſtatute, which 
was paſſed to relieve plaintiffs from the 
trouble and expence of 1 up if wig 
ſoners by habeas corpus, If wy th 

* Jant be taken or charged in cuſtody, at 
ce the ſuit of any perſon, upon any writ, 
“ out of any of the courts at Weſtmin- 
* ſter, and impriſoned for want of ſure- 


* See the preamble to the ſtatute; R. M. 163 4 8 
it. R. E. 5 W. & M. III. G 1. (a). 1 Will. 
120. 2 Bur. 1051. 1 T. R. 192. Ante, 173.81 

Wilſ. 120. 1 T. R. 192. . é 
HT « nes 
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6 ties for his appearance, Pg plaintiff i in 
« ſuch writ 1 — moo the end of the 
« next after ſuc t is turnable, 
6 Gela, z gainft cc Pa in the 
4“ court of which the — iſſued, where- 
<« upon the ſaid priſoner was taken. and 
my Aria: or charged in euſtody; ; 
* and may cauſe a true copy. thereof to 
be delivered to fuch priſoner; of to the 
wh: ** gaoler or keeper of the priſon or gaol, 

in whoſe cuſtody ſuch priſoner ſhall be 
0 or remain: to Which declaration the 
e ſaid priſoner ſhall appear and plead; 

<« and i ſuch, priſoner ſhall not appear 
« and plead, to the ſame, the plaintiff i in 
« "ſuch caſe, ſhall have Jud ment, in ſuch 
4 manner as if the 84464 had ap- 
<< peared, and refuſed to anſwer or plead 
ce to ſuch declaration 

And by the fame ſtatute, 6 3. « In all 
« declarations,. againſt any priſoner de- 
« tained in priſon, by virtue of any writ 
te or proceſs iſſued out of the court of 
« king's bench, it ſhall be alledged in 
© cuſtody of what ſheriff, bailiff, or 
« ſteward of any franchiſe, or other per- 
« ſon having the return and. execution of 


N 


1 * 


© The words of the 3 are, that the plaintiff | 
may declare, & c. and therefore it does not ſeem to be 
\ — 25 ro file a bill, n a ee in cuſtody of 

me ſheriff, &cc. f 1 
N “ writs, 


<. writs, ſuch. Sec hall be, at the 
0. time of ſuch deelaration by virtue of 
the proceſb of the ſaid gurt, at the 
uit of the plaintiffs; whieh- allegation 
, ſhall be as: good and effectual, to all in- 
tents and purpoſes, as if ſuch priſoner 
or priſoners were in the ęuſtody of 
| e the marſhal.“ If the declaration, _ 
fore, do not alledge, either /expreſyly or 
by implication, at whoſe ſuit the def 
dant is in cuſtody, it will; be bad on 
2 general demurrer'. This allegation, 
however, is only neceſſary, where the 
plaintiff proceeds by attachment of privi- 
lege, or by bill of ln en or other 
procels in * — 411: 2666 var bs 
pon this atute, a ea in the 
actual cuſtody. of the heriff. or other offi- 
cer, upon meſne proceſs, may be pro- 
.ceeded againſt by the ſame plaintiff, at 
Whoſe ſuit he was arreſted, or by a third 
perſon ; by the former upon the original 
caption, by the latter upon a ſubſequent 
charge, and by either of them upon a 76. 
caption, by — of an e/cape warrant *. 
Ihe mode of charging a defendant i in 
the actual cuſtody of the ſheriff, :&c. for 
A: ede cauſe, oh aQion, 35 by making 


F fy 1} ©; | [ITY2 ow $4 at 
214 F * „ Will 119, 120. For 

the time of declaring upon a e os R, T. 6 
Ann 6 Mod. 21. „„ 5 2 


an affidavit thereof, and ſui ng out proceſs, 
which ſhould be duly rk, or indorſed 
For bail, and leſt at the ſheriff's office. 
But if the'cauſe of action be not 8 
te ſame pluintiff, or a third perſon, m 
proceed againſt the defendant, as if he 
were at large, by dana? him with "ons. 
of OC .* ; 

When the difendaot- is taken ind de- 
talned or in cuſtody of the ſheriff, 
Ec. the ſtatute expreſsly - provides, that 
the plaintiff ' may declare © againſt him, 
before the end of the next term after the 
"proceſs is returnable ; and by rule of E. 
| EW. & M if the decker ibu be not 
Died within that time, the priſoner ſhall 
de diſcharged' on common bail. But a 
ſubſequent rule“ having rather ambip 
required, that if the defendant ſhould 
remain in cuſtody for two terms, and the 
plaintiff ſhould not declare againſt him 
within that time, the defendant ſhould be 
diſcharged out of cuſtody, after the end 
of the ſecond term after ſuch impriſon- 
ment; the judges, in favour of liberty, 
determined, that where a defendant was 
arreſted in one term, on a writ returnable 
the next, the term in which the defen- 
dant was arreſted ſhould be reckoned as 


„IT. R. i „ Re. a. 6. and fee Carth. 


469. 1 Salk g8. 8. C. eee 
105 done 


one of the two terms; and ak 
os the defendant thould be ory 
for want of a decl: 
of the ſame term in which the writ was 
returnable. This practice, however, has 
deen fince altered; and is now ſettled, 
_agreeably to the letter and intention of 
the ſtatute, that in all caſes where a 
* priſoner is taken or charged in cuſto- 
% dy, by meſne proceſs i 10 
* this court, the plaintiff may declare 
„ againſt him, before the end of the 
« next term after the return of the pro- 
« ceſs, by virtue whereof he was taken 
or charged in cuſtody*.” The term 
however, in which the proceſs, whereon 
the defendant was arreſted, is returnable, 
is ſtill} accounted one of the two terms; 
although it be returnable on the laſt day 
of the term. And the plaintiff cannot 


declare before the return of the proceſs, 
upon which the defendant was taken or 


charged in cuſtody”. 

If the defendant betaken and detiined, 
or charged in the cuſtody of the ſheriff, 
&c. for a bailable cauſe of action, a copy 
of the declaration fhould be delivered 
perſonally to the defendant, or left for 


13 Bur. 1448. 4 Bur. 2060. * R. H. 26 
m1. . 2 G. l. (a). X * & 
U x. 

him 


84. 


ving out of 


= 


bim- with. the as ee or k of the 
gaol or Priſon- in whoſe cuſtody. he is 
3 ed; it not being ſufficient, in ſuch 
.caſe,: to- lane. a declaration in the office, 
to which the defendant is not obliged to 
plead, and on which the plaintiff cannot 
"ke a regular judgment*. And © if any 
N ler or keeper of a priſon, havin 
received a copy of a declaration, again 
: 5 any priſoner in his cuſtody, mall ſup- 
<<. preſs the ſame, and not deliver it = 
with unto ſuch priſoner, an attachment 
„ ſhall be iflued againſt him“. But if 
the defendant be ſerved, in cuſtody of 
the ſheriff, &c. with a copy of: proceſs, 
at the ſuit of the ſame or a different plain- 
tiff, it is not neceſſary that a copy of the 
declaration ſhould be delivered perſonally 
to the defendant, or left for him with the 
gaoler or turnkey; but it may be deli- 
vered or filed, abfolutely or de bene ef2, 
and the plaintiff, may proceed thereon, as 
if the defendant were at large; 
The plaintiff having declared, an 9f#- 
davis: ſhould be made and filed, with the 
clerk of the rules, before the firſt day. of 
the enſuing term; ſtating the delivery of 
A copy of, the declaration, and the time 


Stat & 5 1 474. 
PR. E. N 1 T. o 
PD eg 41 . 196. 


| when, 


nne. 
Auland if to a. gaoler or turnkey, 
that he acknowled ged the defendant was 
then a priſoner in his cuſtody ; and that 
the pe ag neon was arreſted, or charged in 
cuſtody, by proceſs of this court,. urn 
able before the delivery of the copy 
The time when ſuch davit was filed, 
ſuould be entered thereon, by the cler 
of the rules, and a copy of it produced 
to the ſecondary, before judgment. 
Hence it is neceſſary, and uſual in Jac. 
tice, where the defendant is in euſtody of 
the ſheriff, &c. to have three copies of 
the declaration; one to be. delivered to 
the defendant, or left for'him with -the 
gaoler or turnkey; another to be annexed 
a the original affidavit of ſuch delivery, 
and filed with: the clerks of the rules; and 


& 


» # wv 4 


of ach akdavit: on "this. 3 the 

maſter. will give a rule, which the clerk 

of the rules enters in his paper, for the 
defendant; to appear and plead; and on 
A thereof, judgment N be fign- 

N eke times of appearing a. 

* — the defendant in in cuſtody of the 

ſheriff, &c. are regulated as follow : : 


. a. w. & M. Reg. III. $ 2. 1 (a). 
R. E. 5 W. & M. Reg. III. $2. (3). £7 


10 * r 


4 ſhall plead two days before the eſſoin 


* aforeſaid*.” 
« „That 


mute 24. ne *. E. 5 W. . 


That upon every. arreſt, 'by ee 

, dut of this court, returnable the 
4 fir 
0 term, 1 


Con Eaſter or Michaelmas 
eopy of the declaration” be 
* — + ſt the defendant, before 
one month from the day of LENIN" 


Lee morrow of All Souls,” (that is, 


before the third return of Foſter term, or 
of Michaelmas term, as it then ſtood ,) 


„ and affidavit thereof made and filed, 


<< and the defendant do not appear, be- 
<c fore the end of ten days after thoſe 


bh 5 terms dee judgment may be 


* entered gainſt him, A les berg bein 
given? boy: ay Jig he appear within that 


time, he ſhall imparl until the next 
<c term; - unleſs the action be in London 


< or Middleſex, and the defendant be in 
4 prifon within forty miles of London or 

«Weſtminſter: Then, though he appear 
«© before the expiration of that time, he 


4. day of the next term: and in default 
<< thereof, rules having been given, im 6 
ment may be entered a 


This term Abies 3 * id, by 
z UN 


fs Oe. 98. | 9%. . £9. \ ps © 


„ ſhall be given 
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« or after one month from the day of 
« Eaſter in Eaſter term, or the morrow 


0 of All Souls in Michaelmas term, or 


« in Hilary or * term, and there - 
« ypon the plaintiff give rules to appear 
« and anſwer, then, af the defendant-ap- 


e pear #wo days before the effoin day — 


<<; the next term, be | ſhall imparl — 


2 * e ert term; but if he do not ap- 


within that time, judgment may 

10 1 againſt him 
L jf a writ be returnable in 
1 — term, and a copy of the declata- 
tion have been delivered before the eſ- 
* ſoin day of the next term, the plain- 
«tiff, in ſuch next term, may give rules 
* to appear and anſwer: And if the de- 


* fendant do not appear and plead, upon 


„the expiration of the rules, rr cel 
againſt him.?“ 
When the defendant is in cuſtody of 
the ſheriff, &c. the demand of a plea is 
I ys fudfoquent- — 
proc ſubſequent to 
ion, . e broge 
Kc. are ſimilar to the pro- 
6 him, when ee 


. E. 5 w. a 1. 5. 15. 27. K 
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Df the-Proceedings againf 

gers in the actual 

Marſhal or Sheriff, ke. fub blequ nt 
bs... the Plex: $22 


Arn de delivery. of the declarati- 
an againſt a. priſoner, in cuſtody of the 
or ſheriff, &e. except on a fur. 


ſhould proceed to trial, or final judg- 
ment, Uichin three terms next after ſuch 
declaration delivered, if by the courſe of 


the (count he can. ſo proceed; of which 


three terms, the term of the declaration 
is one: and ſhould cauſe the defendant 
to be charged in execution, within 0 
terms next after ſuch trial or judgment; 


of which two terms, the term wherein 


the trial was had, or jud gment obtained, 
is alſo one: in caſe no writ of error be 


depending, nor in junction obtained, for 


R. H. 26G, 17. And ſee K. T 2G. 1. and the 
notes thereon. 


74 14 a ; ſtay 


uſtod 1 Es 


render in diſcharge of bail, the plaintiff 
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error be depending, or injunction ob- 
tained, then within #0 terms next after 
judgment be affirmed, the writ of error 
nonpros'd or diſcontinued, or the injunc- 
tion diſſolved; including the term of the 
affirmance, nonpros, Afcontinuance, or 
diflolving the injunQiion*.; 11> | 
In caſe of a farrender to the ware, 
in moos ao of of bail, after declaration, 
ſhould. proceed to trial, or 
Ft judgment within three terms next 
after ſuch ſurrender, and due notice 


thereof, if by the courſe of the court Re 


can ſo proceed; of which three terms, 
the term of the ſurrender i is one: or, in 
caſe of a ſurrender in diſcharge of bail, 
after trial or final judgment, he ſhould 
cauſe, the defendant to be charged in ex- 
ecution, within u terms next after ſuch 
ſurrender, and due notice thereof; of 
which two terms, che term of the arts 
render is alſo one*:*in; caſe no writ. of 
error. be depending, nor injunction ob- 
tained, for ſtay of proceedings. And if 
any writ of error be depending, or in- 
junGionightained,): then within . terms 


N. H. 26 G. III. And ſee R. T. 2 G. 1, and 
the notes thereon. d R. T. 2 G. I. (% 1 Wil: 
297. 2 Wilſ. 325. 3 Bur. 1787. 4 Bur. 2060. 
R. 4. 26 G. III. E. | 

2 ? next f 
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de. after then judgment de 
RO e dogs 

'To charge A defenchicit "hi executi * 
the proceedings muſt be entered on re- 
cord and the judgment - roll docketed 
and filed: after which, if the defendant 


be a priſoner in the king's bench priſon, 


the plaintiff's NN ſhould obtain a 
rule, from the clerk of the rules, for the 


marſhal to acknowledge him in his cuſto- 


dy*<; and the marſhal, being ſerved _ 
a copy of the rule, vill volts his ac- 
knowledgment at the bottom of it, which 
ought'to be of the ſame term, in which 
the defendant is charged in execution, 


and not of a preceding term'. A commit- 


titur-piece ſhould be then drawn up 157 on 
f a 


unſtamped parchment, in the form 


bail- piece, ànd the committitur- entered in 


_ marſhal's book; after which the com- 


he 
may: enter the committitur on record: for 
unleſs it be actually entered on record, 
before the end of the ſecond term, the 
defendant is ſuperſedeable; and there is no 
extenſion 0 dhe time to the continuance- 


RT, ,2:G. I. (3). 1 Wil. 297. 2 Wilſ. 

Ie 1787. 4 Bur. 2060. R. H. 26 G. III. 
T. 2G. 5 2.7. n 
_—_— 


qe prong ſhould be filed, with the 
the j judgments, in order that he 


10 
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FT —_ —_ nor is it ſuſncient, that 
there be an entry in the 8 
in time Where the de! bas b | 
once committed, à ſecond commitment 
or, —.— cauſe, ! firſt a. 

or notice ven. that. it 18 — 
doned, is clearly informal'. 

To charge = defendant i 8 execution 
in a country- a writ of capiat ad ſa- 
tisfaciendum, — be ſued out, . and . 8 
with the ſheriff. If the defendant be re- 
moved, after declaration, to the Fleet, or 
found in the priſon of an inferior court, 
the mode of charging him in execution 
is by writ, of habeas corpus ad ſaritfacien. 
dum, returnable i in court, on a day cer- 


tain in term; and the number of the 


judgment: roll muſt be indorſed on the 
habeas corpus. Nor is the priſoner, bound 
to give notice of his removal; but the 
plaintiff muſt take notice of it at his 

peril. Therefore where a oriſoner, who 
had been ſurrendered in diſcharge of his 


bail, and afterwards removed to the Fleet, 


without giving any notice. to.the plain, 
Was, char ged in execution, as a priſoner 
in the king s bench, the court granted a 


ſuperſedeas; 3 for the plaintiff ſhould 5 


2 Str. 1215, 1226. 3 Bur. 1841. 1 T. R. 
22). U Impey, 514. But ſee Barnes, 389. 1 Sid. 
100. R. M. 1644. 8 7. R. T. 2 G. I. (6). 
demanded 


3 


216 "Deehe/Proceedings 
J te ſee the priſoner, and, if 


| Pe >duced, would have known where 


to find him, and brin 1 a back by ha- 
beas , fo char ge m: and it —.— 


be putting difficulties upon priſoners, to 
oblige them to give notice. When the 


defendant is arged, by any of theſe 
means, the execution is conſidered as 
executed; and therefore, where the plain- 
tiff afterwards died, it was holden that 


his executors were not bound to revive 


the judgment by /crre facias ; or to charge 
the Bebendant i in execution de novo. —_ 
lf the declaration be not delivered, 


and an affidavit thereof duly made and 
filed, (where the defendant is in cuſtody 


of the ſheriff, &c.) or if the plaintiff bs 
not proceed to trial or final ju udgment, or 
cauſe the defendant to be charged in ex- 
ecution, in due time, the defendant ma 
be diſcharged out of cuſtody, by writ of 
fuperſedeas or otherwiſe, according to the 
_ courſe of the court, on filing common 
bail by 6/1, or entering a common ap- 
pearance by original; unleſs, upon notice 
given to the plaintiff's attorney, A 
cauſe be ſhewn' to the contrary”. And 
the defendant may alſo be FP out 


| * 2 Str. 1153. King v. Millet, H. 22 G. III. 
R I 26 G. III. Aelcke f. E.; w. K . Nr. 
III. $6 K. T. G. I. Say. Rep. 111. 5 


of 
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en 
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of cuſtody,” when the action is abated, 


diſcontinued, or decided in his favour. 


yg To diſcharge a prifoner for not declar- 


ing, or for not proceeding 'to final judg- 
ment or execution, in due time, the de- 
fendant's attorney or agent ſhould obtain 
a certificate", or à copy of the cauſes 
wherewith he'ſtands charged, from the 
clerk of the papers of the king's- bench 
riſon, if in cuſtody of the marſhal; or, 
if in cuſtody of a ſheriff or other officer, 
from the gaoler or keeper of the priſon 
in which he is confined“; and in the lat- 
ter caſe, an'affdavit myſt be made, of his 
having ſigned the fame”: upon which a 
ſummons ſhould be taken out, and ſerved 
on the plaintiff's attorney or agent, to at- 
tend a judge, and ſhew cauſe, why the 
defendant ſhould not be diſcharged out of 
the cuſtody of the marſtal; or, if in 


cuſtody of a ſheriff, &c. why a writ of 
ſuperſedeas ſhould not iſſue to diſcharge 
him, on filing common bail by bill, or 


e 


It was formerly neceſſary to get a certificate from 
the clerk of the declarations, that no bill or declurt- 
tion was filed in his office againſt the defendant R. T. 
2 G. I. G 1. (6). 1 Str. 474. But this certificate 
was found to be uſeleſs; as the filing of a bill or de 
claration might be ſhewn for cauſe againſt the defen- 
dant's diſcharge, and therefore it is now diſpenſed 


with. » R. T. 2 G. I. $ 1. (4). » Impey, 522, 


525. 1 
I. entering 


A g 


Df the Proceedings | 


entering a common appearance by ein 
nal. At the time appointed by the ſum- 
mons, the plaintiff's attorney or agent 
either attends and conſents to an order, 
| ſhews cauſe againſt it, or does not attend. 
In the latter caſe, an affidavit being made 
_ of the ſervice, and attendance, the judge 
will make an order for the defendant's 
diſcharge, on the i ſummons*, if the 
application be for not declaring: but if 
it be for not proceeding to judgment or 
execution in due time, there muſt be 
three ſummonſes before the judge will 
make an order for non · attendance; and in 
a country cauſe, the order, on an attend- 
ance, is not abſolute in the firſt inſtance, 
but only an order ni , unleſs cauſe be 
ewn in a week, to give the agent an 
opportunity of writing to his client for 
inſtructions . When an order is made 
for the. defendant's diſcharge, common 
bail ſhould be. filed with the clerk of the 
common bails by bill, or a common ap- 
2 entered with the filacer by origi- 
and if the defendant. be in cuſtody 
2 the marſhal, a certificate from the 
clerk of the balls or filacer, of the bail 
being filed, or an appearance entered, 


will be a ſufficient ground for diſcharging 


218 - 


4 Impey, 523. d. 526. * 1d. 526. * 17. ibid. 
| | him, 
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him, without à a ſuper des". But if the 
defendant” be in cuſtody of a ſheriff or 
other officer, he mult 25 out a writ of 
rſedeas ; for ſe hich, by © bill, 
the bail piece, figned || one of the 
xdges,” is a warrant to the officer, with 
whom it is to be left; and he'deliyers it 
over to the clerk of.. | ze common bails to 
be filed“. By ine, the writ of ſuper- 
Niledr is made 'out by the acer,. 
Having thus ſhewn in what manner the 
defendant is to be diſcharged, it will be 
proper to conſider what cauſes may be aſ- 
1 igned, and will be deemed ſufficient to 
prevent his diſcharge, for not declaring, 
Proceeding to trial or final Judgment, 'or 
charging Ria in execution, Where there 
ate two: defendants, and one of them 1s 
#freſted"and' detained” in priſon, but the 
other abſconds, fo. chat the plaintiff is 
odliged to proceed to dutlawry againſt 
io, this ſeems to be à "good cauſe for not 
7 as. Againſt the defendant who is in 
til the other defendant be out- 
— But it is ſaid, that in ſuch caſe 
the plaintif ys moyefor time to declare, 
: Saint the defenda * 9 


R 19 (1697) on 10 


"03 


"TR. L&C 18 2. (b). Id. ibid. Tas Fg 
pref.” ) Barhes, 401. 2 'Blic. Rep. 759. Pr. Reg, 


327. -ſemb. contra. Per cur. 12 G. 1. 
Feng 9. "4 +444 #L 1 


mg L 2 | Ao 


8 a. das 
in a county where the 15 pal mee 
but once à year, it 1 er by 
the ——_ 5 the IO for the plaintiff te 
iy his cauſe in:three terms: this there, 

hd when. it. happens, is allowed pe 450 

od cauſe for not proceeding to trial 
* the writ, in in 3. country, cauſe, 
was. returnable i in ichaelmas term, and 
the plaintiff declared in Hilary, and-the 
3 mparled till Eaſter term, by 
which means * ts plaintiff was diſable 
from, proceeding . to trials till the next 
ſummer aſſizes, a ju e 
a. ſuperſedes... ., And. in 8 
where the court t ee 
ment on demurrer, &c. they vill nat ſu 
fer the plaintiff to be 25 but 
will - this to be a good cauſe for not 
procegfling to final ij ent, 2710 

After trial or judgment, a writ of 
error and injunQion ape, hilt they con- 
tinue in force, good cauſes lor not charg - 
ing the defendant in execution“. Anda a 
— 1 treaty of accommodation, ot , 
agreement for à compromiſe, is, in any I 
| ſtage of the 1 2 good cauſe for not : 
declaring,” gee” - But no 3 or _ i 

< nas. 383. > Cri rips and Wi 28 6. 
III. 3 383. "ve Wir f. 2 f. 
III. 4 Bur. — 3 lene 2 a , 
men 


1 a 9 20 


* 


ment is ſufficient to prevent a ſuper/edeas, 
unleſs it be in writing, ſigned by the de- 
fendant or his attorney, or ſome perſon 
duly authorized by the defendant; and it 
be expreſſed therein, that proceedings 
are ſtayed, at the defendant's requeſt*. 
If the defendant be ſuperſeded, or ſu- 
perſedeable, for want of proceedings be- 
fore judgment, the plaintiff may, never- 
theleſs, take or charge him in execution, 
at any time after judgment“. But he 
cannot do fo, if the defendant be ſuper- 
ſeded, or ſuperſedeable, for want of be- 
ing charged in execution", And in the 
latter caſe, the defendant 'cannot be hold- 
en to ſpecial bail in a ſecond action, up- 
on the judgment. The /uper/edeas, how- 
ever, in the firſt action, cannot bepleaded 
in bar of the ſecond*: And after judg- 
ment obtained in the ſecond action, the 
defendant is again liable to be taken in 


execution. ü 
K. H. 26 G. III. R. T. G. I. 5 . C6). 1 
T. R. 591. Ca. Davies and Brown, in the exche- 
Cop. a. T. R 273. Comp. 24. 
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H Woite G thos' 1 the EL 
againſt pri lone rg, in the actual cultody of 
the marſhal and ſheriff, &c. we are now 
to ſuppoſe the defendant at large, and to 
conſider the time and manner of . 
ing againſt him, by original writ ; 
bill, alledging him to be i in cuſtody of the 
marſhal. | 

Upon an original Unt, the plaintiff 
muſt declare in chief, for the ſame cauſe 
of action as is expreſſed in the procels ; 
and he cannot declare by the bye, for a 
different cauſe of action, after the end of 
the term in which the proceſs is returna- 
ble: nor can any other perſon declare by 
the bye at all. But upon proceſs in tre- 
paſs, when the defendant has filed baal, 
or the plaintiff has filed it for him, ac- 
cording tt to the ſtatute, the plaintiff may 
declare 
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declare in chief, for any cauſe of action 


whatever“; and he may declare by the bye, 


in as many different actions as he thinks 
fit, at any time before the end of the 


next term after the return of the proceſs”, 
It is alſo a ſettled point, that when bail is 
filed by the defendant, upon ſuch proceſs, | 
any other Eng, desde the plaintiff, 
may declare 7 him by the bye, at a 
time during the term * the on | 


is returnable, ee curi4©: and he need 


not wait to declare, till the delivery of 
the declaration in chief”. But where bail 
is filed by the p/aint! A according to the. 
ſtatute, this is not ſuch a general bring- 
ing of the defendant into court, as will 
warrant any perſon, except the plaintiff, 
in delivering a declaration by the bye 

azainſt him*. | 

Anciently, when the proceedings by 
original were ore tenut, at the bar of the 
court, the plaintiff was demandable on 


the defendant's appearance; and if he 


did not appear, or would not count 


>. en him, he might have been 1 imme- 


RM. 


2 RI E. 1; G.TI. Reg. 1. cos 
Re at. B. 130. 


10 G. II. Reg. 1. (5). But ſee 


© Poph. jt 2m 377. 1 Salk. 2. S. C. Gib. 
KR, B. 4 Bor. 2181; 3 T. N 627. 
4 Con. 575 N Le Kl. e 2 Str. 1027, 

M. 10 G. II. Reg. 1. 


dlately 
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diately nonſuited].. But the parties, by 
conſent, might have obtained A Za before 
declaration, which was called a hes datus 
laps  partium* ; for, the conſent of the de- 
endant exempted. the plaintiff. from the 
neceflity of declaring immediately. In 
that caſe, if the defendant had made de- 
fault at the day given, ſince there was no 
declaration, the plaintiff could not have 
bad judgment, but was obliged to brin 10 
him in again by proceſs": for none coul 
bave judgment, but upon complaint ex- 
hibited againſt the defendant whilſt in 
court. But after declaration, if the de- 
fendant had made default, judgment was 
1 — againſt him; 3 having de- 
ried the court, he ceaſed to oppoſe the 
plaintiff's demands, and ſo ſubmitted 
wan the court ſhould give judgment. 
. In, proceſs of time, when the proceed- 
ings were no longer ore tenus, but the de- 
fendant was at liberty to appear. by attor- 
ney, the defendant could not have non- 
ſuited the plaintiff, without giving a rule 
to declare, and calling for a declaration. 
If the writ were returnable in ive weeks 


of Eaſter, or on KINDS laft return ot 1 


2 H. Iv. 05 23 e w. 1. * Hardr. 
. ig Hen. VII PI Moor, 79. 3 Leon: 14. 
Beal, I is, hee. 8. C. 6 Mod. 6, 7. 8. I Salk, : 
216. 8. C. 1 Gilb. C. P. 40, 41. 
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term, the defendant, having giving a 
rule, and called for a declaration, might 
have entered a nonſuit, if it were not de- 
livered four days, or more, before the 
efloin-day of the enſuing term*: and if 
the writ were returnable on any other re- 
turn, the defendant, having in like man- 
ner» given a rule, and called for a decla- 
ration, might have entered a nonſuit, if 
it were not delivered ſome time during 
the ſame term. But if the defendant 
had appeared the firſt term, and given no 
rule to declare, the defendant's attorney 
might have been- compelled to accept a 
declaration the fecond term, with an im- 
parlance; and the declaration might have 
been entered as of that term, with an 
parlance over to the next term, or in 
the firſt term with an incipitur, as the caſe 
required . In ſuch caſe, however, if the 
plaintiff had not declared the ſecond term, 
x nonſuit might have been entered at the 
end olf the ſecond term, upon a continu- 
ance over by dies datus, but not the third 
term or-after". 
This was plainly agreeable to the anci- 
ent practice of the court of common 
pleas"... And now the plaintiff, accord- 


* N Mis Ss: KR. B& IR Ms i664. ſ 15. 
C. B * R. N. 1654. PIG K. N. 5 ibid. 


5 ing 
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ing to the modern practice of that court, 
pas a general liberty to. declare by origi- 
nal, till the end of the next term after 
the return of the proceſs, whether it be 
returnable on the firſt, or any other re- 
turn of the term'. But ſtill the defen- 
dint muſt, before the end of the ſecond 
term, or. within four days after, enter a 
rule for the plaintiff to declare, and de- 
mand a declaration in writing”; and if 
the plaintiff do not declare before. the 
rule is out, the defendant may, at any 
time before the eſſoin day of the next 
term, ſign a non- pros, but not after- 
wards': and the plaintiff is not allowed 
any longer time to declare, without leave, 
than the time limited by the defendant's 

rule. But if the plaintiff be not called 
upon by rule to declare, he hath all the 
vacation of the ſecond term to declare 
_ 'lhe deglaration is a legal ſpecification 
of che cue of action: and, in actions 
by original, fnould be entitled of the term 
in which it is filed or delivered. The 
venue ſhould be laid in the county where 
the original was brought; for otherwiſe, 

we have ſeen, the plaintiff will loſe his 


v R. H. 9 Ann. C. B. R. M. 1 G. II. R. 2. 
c. B K. Ii. 9 Ann. C. B. R. NI. 10 G. Il. Reg. 
2. (. K. B. R. H. 9 Ann. C. B. * 
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bail'. In account, annuity, covenant, debt, 
detinue, and rep/evin, where the original 
is a ſummons, the declaration begins by 
ſtating, that the defendant was /ummoned 
to anſwer: in actions on the ca/e, eject. 
ment, treſpaſs, &c. where the original is 
an attachment, it ſtates, that he was 471. 
tached to anſwer. But where by the de- 
claration it appears, that the defendant 
was /ummoned inſtead of attached, or vice 
verſa, the defendant cannot demur, with- 
out craving oyer of the original, and ſet· 
ting it forth, in order to ſhew that it 
does not warrant the declaration“. 
It was formerly uſual, for the declara- 
tion to repeat the whole of the original 
writ", But this praQtice being produc- 
tive of great and unneceſſary prolixity, 
a rule of court was made, that decla- 
«« rations in actions upon the ca/e, and 
general ſtatutes, other than debt, re- 
60 peat not the original writ, but only 
ce the nature of the action; as that the 
« defendant was attached to anſwer the 


* plaintiff, in @ plea of treſpaſs 02 the 


3 154. "R. H. 22 6. III. C. B. contra. 
Y Com Dig tit. Pleader, C. 12. * Cre. Jac. 108. 
Cro. Car 91. 1 Saund. 318. LOW 423 2 Keb. 
4 1 Mod. 3. 8. C. + Mod. 2 2 Salk. 701. 
6 &iod. 28. S. C. Fort. 34": Ay 1 temp. Hardw. 


189. Barnard v. Ai, C. * x Com. Dig. tit. 


5 | cc caſe, 


* 
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1% caſe, or in a plea of treſpaſs and con- 
© tempt, againſt the form of the ftatute".” 
And even in 7zreſpaſs, vi et armis, com- 
menced by original, it has been deemed 
ſufficient, on a_ general demurrer, to 
Nate, in the declaration, . that the defen- 
dant was attached to anſwer the plaintiff 
in a plea of treſpaſs, without ſetting forth 
the circumſtances '. - = 
In actions by 6//, the plaintiff may de- 
clare, as a matter of courſe, at any time 
before the end of the next term after the 
return of the proceſs*: and if he be not 
ready to declare within that time, he 
may obtain a fide-bar rule, from the 
clerk of the rules, for further. time to 
declare, until the firſt day of the enſuing 
term; a copy of which rule ſhould be 
ſerved on the defendant's attorney, or 
{tuck up in the king's bench office, if 
the defendant have nqt appeared. This 
rulc cannot, in general, be had where 
the defendant is a priſoner®. But where, 
on a writ againſt three, one was arreſted 
and lay in gaol, and the other two ab- 


VR. M. 1654 F 12. * Carth. 1c8. Stat. 13 Car. 
H. Rat. 3. c, 2 $ 3- And for the ancient time of 
declaring by bi, ſee Gilb. C. P. 40, 41. Stat. 8 Eliz. 
HanC {utrod. 2. 3 Bulſt. 214. Cro. Jac, 

620. 2 Keh 478, 8.2. 12 Mod 217. R. M. 10 
G. II. Rey. 2.:5) 2 T. R. 11. 3 T. R 133, 4. 
d Impey> 153. Pr. Reg. 47. ; 
ſconded, 


= — - bees Mind 


ance of the other defendants. 


pey, 153- 
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fconded, the court refuſed to diſcharge 
the priſoner; ſaying, that he muſt appear 
for all, or lie in gaol till the other two be 
outlawed ©. But the plaintiff, in ſuch 


caſe ſhould move the court, or apply to a 
judge, for time to declare againſt the 


priſoner, until the outlawry or appea 
the 
plaintiff be ſtill unprepared, he may ob- 
tain other rules for time jo declare, from 
the beginning to the end of the term, 
and from the end of one term to the be- 


ginning of another, alternately, as often 
as may be neceſſary. But after ſeveral 


rules have been obtained, the court, on 
motion, will make a peremptory one, for 
the plaintiff to declare, before the end of 
the term, in which the motion is made 
The declaration upon the /i is a mere 
copy of it; and ſhould correſpond with 
the proceſs, in the names and deſcription 


of the parties: for if there be a material 
variance, the court will ſet aſide the pro- 


ceedings. But where proceſs is taken 
out againſt the defendant - by a wrong 


name, and he appears by his * name, 


the plaintiff may declare againſt him by 
W 


7 a Per Cur. E. 12 G. III. 2 Cromp. 9. | Barnes, 
396, 401. 2 Blac. Rep. 759. 14. ibid. Im- 


that 
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that he was arreſted, or ſerved with pro- 
ceſs, by the other: for by | appearing, 
the defendant admits himſelf to be the 
perſon ſued; and ſo the variance is imma- 
terial“. In ſuch caſe, however, if the 
defendant do not appear, the plaintiff 
cannot reftify the miſtake by appearing 
for him, in his righ? name, acconding to 
00 ſtatute? „ 24.5 | 
Upon general ots the plaintiff may 
e qui tam, or as executor or admi- 
niſtrator, &c'. - But this rule will not 
hold e converſo; for where the proceſs 
was to anſwer the plaintiff qui tam, &c. 
and the declaration was in his owa name 
only, omitting the qui. tam part, the 
court held the variance to be fatal, and 
ſet aſide the proceedings. In a ſubſe- 
quent caſe, the proceedings were ſet 
aſide, where the proceſs was to anſwer 
the plaintifls as a//ignees, of a bankrupt, 
and the declaration was in their own 
right; 5 5 the Gel hel e 
generally, on proceſs ſued out in a ſpeci- 
a character - abs 4 


8 . and Robin nſon, A, 23 ic III. 1 f 
Milli, M. 25G. fi. T. R. 611. „ 

1 4 Bur. 2417. 1M: 3 fan hc 
'alſignees of Cochran, againſt Ford, E. 25 G. III. 
It appears, however, to have been the opinion of 


Tate, Juſt. in the caſe of —_ and avis, (4 
Bur. ; 


Ot the Declaration; &c. 231 


The declaration by / ſhould regular- 
ly be entitled of the day on which the 
writ, is returnable: for the bill, of 
which it is a copy, cannot be filed till 
the return of the writ”; And where 
there are ſeveral defendants, who put in 
bail of different terms, the declaration 
ſhould be entitled of the term when the 
laſt bail was put in“. In practice it 1s 
uſual, when the cauſe of action will ad- 
mit of it, to entitle the declaration gen- 
rally, of the term in which the writ is 
returnable; and though filed or deli- 
vered, it cannot regularly be entitled, of 
a ſubſequent term*. But it ſhould always 
be entitled, after the time when the cauſe 
of action is ſtated to have accrued: there- 
fore, where the cauſe of action is ſtated to 
have accrued, after the firſt day of the 
term in which the writ is returnable, the 
declaration ſhould be entitled of a ſubſe- 
quent day in that term, and not of the term 
generally: for a general title refers to the 
firſt day of the term; and upon ſuch title, it 
would appear that the action was commenc- 
ed, before the cauſe of it accrued. Vet, 


Bur. 2417.) that though the plaintiff ſtile himſelf ex- 
ecutor, or give himſelf any other ſuperfluous deſcrip- 
tion in the proceſs, and declare otherwiſe, yet this 
will not hurt, for the demand is ſtill the ſame. 2 
Blac. Rep. 722 3 Will. 141. S. C. * Caſ. temp. 
Hardw. 141. But vide ante, 191, 1 Will, 242. 
. K. 034 ns ; 


where 
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vliere the cauſe of action was ſtated to 
have accrued on the firſt day of term, 
the cdurt on demurret held, that the de- 
elaration might be entitled of the term 
generally; for the delivery of the decla- 
ration is the act of the party, and in an- 
eient times it could not have been deli- 
vered till the fitting of the court: ſo that 
thei cauſe of action might well have ac- 
erued, before the actual delivery of the 
declaration Where a declaration is 

improperly entitled, the plaintiff may 
Bare it — a an affidavit of the 


fact . — at the:in- 
Nance of. the: 2 — eceſſary for 
his defence: Thus, where the Heclaratioh 
is entitled of the term generally, and the 
defendant pleads lens adminiſtravit, or 
al tender made before ithe exhibiting of 
the bill, upon which he would give in 
evidence an adminiſt ration of aſſets, or 
tender made, between the firſt day of — 
term to: which the bill relates, and the 
day of ſuing out the writ; he has a right 
to call upon the plaintiff, o > entitle his 
pn re properly. 2 921 9 

The venue by bill is 8 or tranſitory, 
V3 3 by e Ferrt k ur it muſt 


| „ T. R. A 9.1 Will, Ja. © Cale tn, 
Harde. 141. 1 Str. 638. 1 Wilſ. 39. S. C. op 
Will 303. 8. F. Aue, . 8 


be laid in the county where the cauſe of 
action aroſe: In tranſitory actions, it may 
be laid in any county. The county in 
the margin will help; but not hurt“. 
Hence, if there be no venue laid in the 
body of the declaration, reference muſt 
be had to the margin; but where a proper 
venue is laid in the body, the word in 
the margin will not vitiate it. The 
charge of the declaration ought to be ex- 
preſs and poſitive, and not merely by way 
of recital. Therefore in treſpaſs, where 
the injury is immediate, a declaration by 
bill, ſtating that whereas, or wherefore, 

the defendant did the a& complained of, 
is bad on ſpecial demurrer; and was for- 
merly holden to be ſo, in arreſt of judg- 
ment”: but now, it may be amended, 
at any time before or after judgment, by 
a right bill; the time of filing whereof 
the court will not inquire into*. And by 
original, the count-part being helped by 
the recital of the writ, this fault is not 
fatal, even on a ſpecial demurrer”. It 


Lord Hardwicke was of opinion, that the word 

J. in the margin of the declaration, was not originally 
meant to ſignify the county, but was only a denorati- 
on of each ſection or paragraph in the record. Ca. 
temp. Hardw, 344- _Y Caf. temp. Hardw, 343, 4. 
Barnes, 483. 3 T. R. 387. 2 Salk. 636. 1 Str. 
621. *2 Str. 1151, 1162. 1 Will, 99. Barnes, 
452. 8. C. 2 Wilſ. 203. | 15 


Was 
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was anciently neceſſary to find p/edges to 
proſecute, and add their names to the 5100 
and declaration: But they are now holden 
to be mere matter of form, and may be 
found at any time before judgment 

The declaration itſelf was formerly de- 
livered to the defendant's attorney, who 
made a copy of it, and then delivered it 
back. But the copy is now made, on 
treble- penny ſtamped paper, by the plain - 
tiff's attorney; and either delivered to 
the defendant's attorney, or led with the 
clerk of the declarations, in the king's- 
bench office. Where the defendant has 
appeared or. filed bail, a copy of the de- 
claration ſhould be delivered to his attor- 
ney*, who ſhould pay for the ſame, after 
the rate of four-pence per ſheet, comput- 
ing ſeventy-two. words to. a ſheet, toge- 
ther with the ſtamps or king's duty; 
and four-pence for the warrant of attor- 
ney*. In ſuch caſe, a delivery to the 


29 Edw. IV. 27. Bro. Abr. tit. Bill. 18. tit. 
Pledges, 11, Dyer, 288. ® 18 Edw. IV. 9 2 
a. VIL vw (7. Sar. 4 & 5 Ann. c.. 16.4 1. 
Fort 330. Caf. temp. Hardw. 3i5. Barnes, 153. 
x. Will. 226. 2 Will. 142. R. T. 12 W. III. 
a R. T. 2 G II. But ſee 8 Mod. 379. and 2 Ld. 
Raym. 1407 by which this rule appears to have been 
made in T. 1 E. I. before the ſtatute 12 G. I c. 29. 


and the rule upon that ſtatute, of l'. 2 G. I. 4 R. 
| If 12 W. HI. and note {a}. R. M. 5 Ann. Reg. 


party 


W 


$f 


r 


rty himſelf is not good. But where 
the: defendant has not appeared or filed 
bail, or the defendant's attorney, or his 
clerk in his abſence, refuſes to pay for a 


copy of the declaration, or if the abode of 


the defendant's attorney. be unknown to 


the plaintifP's attorney, the copy ſhould be 
be filed,-with the clerk of the declarations, 


in the king's bench office; and. notice 


thereof given, without delay, to the de- 
fendant or his attorneys. 
When the declaration is Ae a 


; nas to plead: ſhould! be indorſed on it. 


But when it is fled, the notice need not 
be indorfed"; but ſhould be delivered to, 
or left at the laſt or moſt uſual place of 
abode of the defendant', or his attorney. 
And where an appearance is entered, or 
common bail fiſed by the plaintiff, ac- 
cording to the ſtatute, the . ſhould 
expreſs the nature of the action, at 
whoſe ſuit- it is proſecuted, and the time 


limited by the rules of the court for 


pleading; and that in caſe the defendant 
do not plead by ſuch limited time, judg- 
Kal. will be entered againſt him dy de- 
ult' 
- If the declaration be filed, and notice 
thereof given to the defendant or his at- 


f Lofft, 3 332. b R. T. 12 W. III. R. T. 2 G. 
* * b Barnes, 226, 7. But ſee Barnes, 310. R. 
1 8, Ii. 


torney, 
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torney, iti is deemed 10 be ai god dera 
tation, from the time of Nicks natice 


only“; and therefore à rule to- plead, 


given before notice of . is ir. 


regular'!. Vet, where the declaration 


was filed; on the laſt day of the ſecond 
tem after the return of the writ; but the 
notice was not given till, a little before 
the eſſoĩn · day of the following term, this 
was holden to be well enough; the 
maſter certifying” it to be the practice“. 
The defendant muſt always Teceive- and 


pay for a copy of the declaration,>whe: 
ther it be delivered or left in the office, 


before he can be admitted to plead”; and 


if he negle& to do ſo, the plaintiff's at- 


torney may refuſe to warne his 1 and 


fign judgment. 
| Whens the defendarit bai appeared or or 


filed bail, or the plaintiff has entered an 


appearance, or filed bail for him, accord- 
ing to the ſtatute, the declaration muſt 
be delivered or filed abſolutely. But it 
cannot be ſo delivered or filed, before 
appearance or bail; as the defendant till 


then is not in courte: Still however, for 


* . T T. 2 G. u. 8 Mod. 37 > Ld ne. 
mn 1. . 1 G. II. Pr. Re TY Caſ. Prac. 
| 111. Barnes, 248. S. C. Bur. 1452. 2 
T. R. 12, »R. T. 12 W. III. M. 10 U. II. 
. "Reg. 3: "x WI 73. ?Loff, 333. 2 T. R. Pg 
the 


ag 
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the ſake of expediting the gauſe, by 
rendering the times for appearance and 
IEC concurrent, it is provided, that 
upon all proceſs, returnable before the 
a return ef any term, where no affi. 
. i is made or filed of the cauſe of 


„action, the plaintiff may“ file or deli- 
Fs ver the declaration de bene ee, or con- 
ditianally, at the return of ſuch pro- 
6 cels, with notice to plead in eight days, 
« after the filing ar delivery thereof; 


and if —— 2 — do not file com- 


„ mon bail, and plead within the ſaid 
« eight days, che plaintiff, having firſt 
filed common bail for him, may ſign 
+: judgment for want of a plea. And 
% upon all ſuch proceſs -as: aforeſaid, 


+: where an aſſidavit is made and filed of 


+. the cauſe of aclion, the ,de:laration 
may be filed or delivered de bene e, 
«at the returgq of ſuch proceſs, with 
notice ta plead in eur days after ſuch 
6 filing or deliver), if: the action be laid 
« in ben or Middleſex; and the defen- 


„ dant live within twenty miles af Lon- 


* don and in gg/2t: days, if the action 
„ be laid in any other county, or the 
defendant live above twenty miles 
8 from Londen: and if the defendant put 


FEES LEI 


q Ber he is not ind to 0 4 ci 
againſt | Trovideel, N 23 G. III. A. 1 589 


On 
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in bail, ant do not plead in due time, 


judgment may 
the declaration, in either caſe, he filed 


claration, &c. 
A; 


be ſigned; provided 


“ or delivered, and notice thereof given, 
% four days exclufive- before the end of 


. dbe term, and 4 rule to plead be duly 


E 


untere wm Banning 30, going 


Upon proceſs returnable the 129 return 


of the term, the declaration cannot be 


filed or delivered de bene eſſe" Hor can it 
be ſo filed or delivered, upon proceſs re- 
turnable on any other return, ter the 


defendant has appeared or filed bail ; or 


fecting /pecial- bail, t 


— * 


after the time for his appearance is ex- 
pired. Where the Ae has ne- 


glected-. to appear, or fils cgommon bail in 
due time, the plaintiff muſt enter an ap- 
pearance, or file common bail for him, 
according to: the ſtatute; and then file or 
deliver his declaration kb/olutely : and 


where the neglect is of 9 in or per- 


proceed againſt the ſherif or hie * 
1 — the bail bond 
If the plaintiff do not 8 His Aue 


time, he is liable to be nonpros d. But 


unleſs the defendant's attorney take ad- 
ener ol che; & Corral yet! by 


r R T. 22 6. m. ee Ree T. 32 6G 
II. M. 10 G. II. 1 Bur. 56. N 347 
Pr. Reg. 145» 6. 2 T. R. Near n 

a 7 ſigning 


þ nl 0 
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judgment, in actions by 4 
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: 1 figning a judgment of nonpror, the plain- 
tiff may declare by bill, at any time with- 
in a year next after return of the'proceſs*. 


1 be 1 ju _— of nonpros or nonſuit, for 
a 


want of a declaration, is a final judg- 


— and ſigned with the clerk of the 


judgments, in the king's- bench office; 
an incipitur being firſt made on a roll, 
and on a ſheet of paper, called a: judg- 
ment-paper, ſtamped with a double half. 
crown ſtamp. In actions by %, it is 
founded on the ſtatute 13 Car. II. ſtat. 2. 
c. 2. § 3. by which it is enacted, , that 
% upon appearance entered for the defen- 
„ dant, by attorney, of the term where- 


< in the proceſs is returnable, unleſs the 


4 plaintiff ſhall put into the court from 
« whence the proceſs: iſſued, bis bill or 
« declaration againſt the defendant, in 
„ ſome perſonal action or ejectment of 
„farm, before the end of the term next 
0 following after appearance, a nonſuit 
i for: want. of a e my be en- 


2 F. R 112. 30 * R. 223, 4. be 12 
Mod. 217. R. M. 10 G IL Reg. 2. (I). contra. 
It is called a judgment of nonpros, from the words 
non proſequitur, &c. formerly uſed in entering it up. 
And this ſeems to be the _— appellation of the 

bur in actions by origi- 


nal, where the n of che judgment was non 
pro equitur rt ve wel 8$ECTAaM, it is more commonly 
called a n of nen uit. Ante, 223, 224. 


6 tered 
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« tered againſt him; and the defendant 
<< ſhall have judgment to recover colts 


«© againſt the plaintiff, to be taxed and 
“ levied in like manner as upon the 23 


« Hen. VIII.” The proviſions of this 
ſtatute are confined; in terms, to caſes 
where the defendant has been arreſted: 
but it has been holden, that if a defen- 
dant appear at the day of the return of 
the proceſs, and put in bail, though he 
never were arreſted, nor the proceſs re- 
turned, yet if the plaintiff do not declare 
within % terms, à nonpros may be en- 
tered againſt him“. Hence it is a general 
rule, that on all proceſs iſſuing out of 
this court, returnable at a day certain, if 
the defendant appear by his attorney, 


and file bail, of the term wherein the 
proceſs is returnable, and the plaintiff do 


not declare before the end of the term 
next following, a nonpros may be ſigned, 
without entering any rule to declare, or 
calling for a declaration*. But a nonpros 
can never be ſigned, unleſs bail be filed 
of the term wherein the proceſs is re- 
turnable? ; and therefore it cannot be 
ſigned, where a priſoner is ſuperſeded 


0. 1 5. 2 Salk. 455. 7 Mod. 32. S. C. R. 
M. 10 G. II. reg. 2. 13 Gilb. K. B. 345. J Holmes 
V. White, E. 11 G II. Ante, 128. i 
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on declaring, &c. on filing common 
bags +. end hs | 
: In a joint | action, it is ſaid, the plain- 
tiff cannot be nonpros d by one or more 
of the defendants, without the others“. 
And this is univerſally true in actions by. 
original, where the plaintiff cannot pro- 
ceed againſt the defendants ſeverally, up- 
on a joint writ. But upon proceſs in 
treſpaſs, if the plaintiff declare, ſerve a 
notice of declaration, or even take out a 
rule for further time to declare, againſt - 


one or more of ſeveral defendants, and 


do not proceed againſt the others, the 
latter may ſign a judgment of nonpros?. 
Even in treſpaſs, however, there ought to 
be but one judgment of zonpros, for all 
the defendants, unleſs the plainriff have 
indicated his intention of proceeding . 
againſt them ſeverally ; for the treſpaſs is 
joint, and though the plaintiff may de- 
clare ſeverally, yet it remains joint, till 
it be ſevered by the declaration*. 
Wherever the defendant is entitled to 
a judgment of nonpros, he is, as a neceſ- 
ſary conſequence, entitled to t; for 


* [mpey, 415. 1 Cromp. 127. Doug. 161. 
1 . 2 © 2 Salk. 455. Com. Rep. 74. 8. 
C. 4 Bur. 2418. Vin. Abr. tit. Coffs, 4 V. 341. 
contra, 4 23 Hen. VIII. c. 15. 8. Eliz. c 2. 4 Jac. 
Re. 4 i H. far. 4-6-3 + Fo R373, 
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which he may either take out execution, 
or bring an action of deb? upon the judg- 
ment. It has even been holden, that an 
executor is liable to pay coſts, upon a judg- 
ment of 'nonpres*®, And the court, in 
two caſes, have ordered the coſts to be 
paid by the plaintiff's attorney; in one of 
them, at the inſtance of the defendant, 
upon an affidavit that the plaintiff. could 
not be found: and in the other, at the 
inſtance of the plaintiff himſelf, where 
his attorney refuſed to proceed, without 
being furniſhed with money. 
If the judgment of nonpros be regular, 
the court will not ſet it aſide*. But it 
may be ſet aſide on motion, if irregular, 
with the proceedings that have been had 
upon it. A judgment of nonpros cannot 
| regul ly be ſigned pending an injuncti- 
on. And where it was ſigned for not 
adjourning an effoin, caſt upon a ſpecial 
capias, and the plaintiff took no notice of 
it, but delivered his declaration, and af- 
ter the rule to plead was out, and a plea 
called for, ſigned judgment; the court, 
conſidering it as a trick, declared, that 
as there was no colour for the eſſoin, or 


to expect the plaintiff to ſearch after a 


23 Bur. 1584. r Str. 402. © Say. Rep. 172. 
Þ x Bur. 401. ' Bwfer v. Price, E. 20 G. III. 
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nonpros, and there was no notice given of 
it, the plaintiff was right to go on; and 
therefore they refuſed to ſet aſide his 
judgment. 


x 2 Str. 1194. 
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Ot Jmparlance, and Time for 
Pleading; and of the Summons 
and Order for further Time. 


Tu plaintiff having declared, the 
defendant is allowed a certain time to 
prepare for his defence; and that either 
with, or without an imparlance. 

Imparlance is ſaid to be, when the court 
gives a party leave to anſwer at another 
time, without the aſſent of the other par- 
ty*; and in this ſenſe, it ſignifies time to 
reply, rejoin, ſurrejoin, &c. But the 
more common ſignification of imparlance 
is time to plead”: and it is either general*, 
without ſaving to the defendant any ex- 
ception, which is always to another term“, 
or ſpecial, which is ſometimes to another 


2 Com. Dig. tit. Pleader, D. 1. b 2 Mod. 62. 
2 Show. 310. Barnes, 346. © Hardr. 365, 1 Lutw. 
46. 12 Mod. 529. 8. C. Gilb. C. P. 183, 211. 4 


Bac. Abr. 27, 8. 3 Blac. Com. 301. 4 6 Mod. 
28. 
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day in the ſame term*, with a ſaving: of 
all exceptions to the writ, bill, or count; 
or of all -exceptions whatſoever: which 
latter is called a general ſpecial imparlance. 
The general imparlance is of courſe, 
where the defendant is not bound to 
| plead the ſame term; but a ſpecra/ im- 
parlance is not allowed, without leave ot 
the court. e 
After a general imparlance, the defen- 
dant can only plead in bar of the action; 
and cannot regularly plead to the fur 
diction of the court*, in abatement, or a 
tender and touts temps priſt. It is then al- 
ſo too late to claim conuſance*, or demand 
oyer of a deed*, &c. After a ſp*cial im- 
parlance, the defendant may plead in 
abatement', though not to the juriſdiction 
of the court. And where the defendant 
pleaded a miſnomer in abatement after 
an imparlance, which was entered thus, 
« And A B. who was arreſted by the 
% name of A C. comes, &c.” the court 
held this to be tantamount to a ſpecial 
imparlance*. After a general-ſpecial im- 
parlance, the defendant may not only 
plead in abatement of the writ, bill, or 


6 Mod. 8. 10 Mol. 127. Com. Dig. tit. 
Pleuder, D. 1. f R. E. 5 Arn. 3 4 Bac. Abr. 29. 

Gib. C. P. 184. Fide P. i Lurw.'6, © x 
. Rep. i. i n 
. co int, 


— <a> 


count, but alſo privilege', which is a a plea 
to the perſon of the defendant, affecting 
the juriſdiction of the court”. But he 
cannot plead a tender and touts temps priſt, 
after any kind of imparlance" ; for b 
craving time, he admits he is not ready, 
and ſo falſifies his plea. A fender muſt 
therefore be tb before imparlance, 
of the ſame term with the declaration; 
| unleſs the declaration be delivered. or 
filed ſo late, that the defendant is not ob- 
liged to plead to it that term: and then 
it may be pleaded of cour/e, within the 
firſt four days incluſive of the next term”, 
or even- afterwards, upon motion, as of 
the preceding term”. 

If the defendant plead in abatement. af. 
ter a general imparlance, to the juriſdic- 
tion of the court after a /pecial impar- 
lance, or a tender after any kind of im- 
parlance, the plaintiff may demur*, or 
alledge the imparlance in his replication, 


11 Lev. 5 . Hard. 3 1 Latv. 46. 12 Mod. 

| $% S. C. Gilb. C. P. fr: 85 m5 Mod. 355. 
Bac. Abr. 28. Gilb. C. Sty. P. R. 465. 
215 NR. . 1 Sid. 365. Aan job 2 Salk. 


622. 1 Ld, Kaym. 254. Carth 413, 14. 9 
Lutw. 238, 9. RE <A Ann. (a). R. T. 5 & 6 


S. II. /b). But fee Dyer, 300. 1 Bur. 59. 


Þ Barnes, 34 I » 357 361, 362. 
e ce oy Cre. Sinmifer 
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by way of efoppel* ; but if the plaintiff, 
of demurring, or alledging the 


Tn reply to the ſpecial matter of 
the plea, the fault is cured-. | 
Formerly, the defendant had aps a” 
imparlance, to the term next after the re- 
turn of the proceſs, unleſs the proceed- 
ings were by original, 8 pon a habeas cor 
pus, for or againſt attornies or other pri- 
vileged perſons, or againſt priſoners in 
cuſtody of the marſhal", On proceed- 
ings by original, if the action · were laid 
in London or Middleſex, and the: defen- 
dant appeared before the 44% return of 
the term; or if the action were: laid in 
any other county, and the defendant ap- 
— the fut return of Hilary or Trini- 
term, or before the #bird return of 
ichaelmas or Eaſter term; no impar- 
s was allowed, without conſent or 
ſpecial rule. So upon a Habeat corpus, 
returnable in Michaelmas or Egſter term, 
if the declaration were delivered hefore 
the third return, the defendant was not 
entitled to an imparlance “. And where 
the proceedings were Jars or mae 


71 Lurw. 23 4% Cher. 39. | "8:7 Viewtr+ 94 
Skin. 2. but 2e 8 Mod. 228. R. M. 5 N.. . 
(4). . Gilb. K, B. 310. Gilb. C. P. _ 282, 4: 
Bac. Abr. 2. R. M. 1654. . Mod. 4. 
* 515.7 * 4, - 
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nies or other privile ed perſons, or 
againſt priſoners in cuſtody: of the mar- 
ſhal”, the defendant was bound to plead, 
without any imparlance, the ſame term 
the declaration was delivered, if delivered 
four days excluſive before the end of the 
term. Afterwards, when the clauſe of 
 vc-etiam had been introduced into the bill 
of Middleſex, and other proceſs in treſ- 
paſs, it became a rule, that where the 
cauſe of action was fpecially exprefled in 
tlie proceſs, the defendant ſhould not 
have the liberty of imparling, without 
leave of the court; but ſhould plead 
within the time allowed, by the courſe of 
the court; to defendants ſued by original 
writ?, And at length it was determined, 
that even upon a ſpectal capias, by-origt- 
nal, the defendant ſhould not be obliged 
to plead, ſooner than upon a common 
. lattztat*. The former diſtinctions upon 
this ſubject being thus gradually abo- 
liſhed, it is now ſertled*, that where the 
defendant has appeared; or filed bail, 
upon any kind of proceſs, returnable the 
-firft or ſecond return of any term, if the 
plaintiff declare in London or Middleſex, 
and the defendant live within twenty 


E 7. 6 Mod. 175 4 AE z W. . 
(a). and lee nn. III, Ca. ? 
* = x Str. 684. „K. T. 1 68 . 1 


miles, | 
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miles of London, the declaration ſhould 
de delivered or filed ab/olutely, with no- 


tice to plead within four days; or in caſe 
the plaintiff declare in any other county, 


or the defendant live above twenty miles 
from London, within 5 days excluſi ve 
after the delivery or fi 

the defendant muſt plead accordidgly, 
without any imparlance: or in default 
thereof, the plaintiff may ſign judgment. 


ing thereof; and 


Where the defendant has not appeared, 


or filed bail, the rule is, that upon all 
«© proceſs returnable before the Ja return 


„% of any term, where no affidrvit is 
made and filed of the cauſe of action, 


the plaintiff may file or deliver the de- 
£ 


8 
eigbt days excluſive“, after the filing or 
delivery thereof;*” being the ſame time 
as is allowed for the defendant to appear 


claration de bene eſſe, at the return of 
ſuch proceſs, with notice to plead in 


and file common bail*: and “ if the de- 


fendant do not file commen bail, and 
<< plead within the ſaid eight days, the 
* plaintiff, having filed common bai! tor 
_ © him, may fign judgment for want of a 
„ plea*.” But it the declaration be not 
filed, until after the return of the pro- 


1 . 6 0 u e R. T 20 COL 


and ſee the former rule of M. 10 G. II. Rey 2. © 7d. 
(a.). © Ante, 125. LAs | 
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ceſs, the defendant has eight days to 
- plead, from the time of filing it, when- 
ever it may be. And “ upon all ſuch 
s proceſs, where an affidavit is made and 
4 filed of the cauſe of action, the decla- 
. ration may be filed or delivered de bene 
4% offe, at ths return of ſuch proceſs, 
* Ad notice to plead in eur days after 
the filing or delivery, if the action be 
laid in London or Midalſex, and the 
8 detendant live within twenty miles of 
London, and in eight days, if the acti- 
on be laid in any other county, or the 
* defendant live above twenty miles from 
Landon; being the fame time as is 
allowed for pleading g, where the declara-. 
tion is delivered or filed abſolutely*: and, 
if the defendant put in bail, and do 
not plead within ſuch times as are re- 
ſpectively beforementioned, judgment 
may de ſigned.“ But in all the fore- 
going caſes, the declaration ſhould be de- 
livered, or filed, and notice thereof given, 
four days excluſrue before the end of the 
term, a rule to plead duly entered, and a 
plea demanded, when necefſary'. 
Where the proceſs is returnable. the 
loft -return of the term", or where it is 


Bur. 56. De ꝛtre and 8 M. 20 G. III. 
Hunte, 248. R. T. 5 & 6 G. II. (3), R. M. 
rQ G. II. Neg. 2. R. . 22 G. III. 
8 : retur. able | 
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returnable before, but the declaration i is 
not delivered, or filed and notice thereof 


given, four days excluſrue before the end 


f 15 . the defendant is entitled to 


ol 
= ce; and mult. plead withi⸗ 
ir for. days of the next term, pror 


filed d notice thereof given, defore the 
eſſoin · day of that term: otherwiſe the 
defendant will be allowed to imparl to the 
ſubſequent term. 

If four terms have elapſed, hw, the 
delivery or filing of the declaration, the 


defendant ſhall — a whole term's no- 


tice, to plead, before judgment can be en- 


tered againſt him, unleſs the cauſe have 


been, ayed y, injunctian or privilege; 


and the notice in ſuch caſe; mult, be given 
before the efſoin-day: of the term: but 


it does not extend beyond the term; and 


22 75 ea rule to plead may be entered, 
and judgment ſigned, in the vacation”, 

Itixemains to be obſerved, within what 
time the defendant muſt plead: after 
changing the venue, demanding oyer, or 
amending the declaration. After chang- 
ing che wan the defendant muſt plead 


R. T. 5 & 6 6. II. (8). x Vid. Introd. II. 
iR. K. ket + 11. (2) m J. I. ibid. 2 Bur. 660. 
_ Doug. Jr. 2 Dlac. . K. WE, ene 1104 © 
Str. 211. contra, EE 

to 


252 Ol Imparlante, and 


to the new action, as he ſhould have 
done in the other, without delay”. Af. 
ter the delivery of oyer, the defendant 
ſhall bave the fame time to plead, as he 
had when he demanded it“. And if the 
plaintiff amend his declaration, the defen- 
dant ſhall have #wo days, excluſiye of the 
day of amendment, to alter his firſt plea, 
or plead de nous 

If the defendant be not ready to 5, 
by the expiration of the time allowed 
him for that purpoſe, his attorney or 
agent ſhould take out a ſummons, and 
ſerve it upon the plaintiff's attorney or 
gent“, requiring him to attend a Judge, 
and ſhew caufe why the defendant ſhoold 
not have further time to plead. When 
the ſummons is taken oùt, and made re- 
turnable, before the expiration of the 
time for pleading, it is a ſtay of pro- 
ceedings, pending the application“: but 
it is otherwiſe when taken out, or made 
returnable, after the expiration' of the 
time for pleading* ; nor will it e As 


„R NM. 1654. þ 5. R. T. 5860. II. (6). 
1 Str. 70 e M. 10 G. IL Reg. 2. 
{b). © For the mode of ſerving the ſummons, and on 
whom 8 ſee R. H 8G. III. Impey, 
6, 7. * Rep 165. Barnes, 240, 252. Cal. 
$2. CB. Pr. Reg. 292. 8 C. Barnes, 255. 


Caſ. Prac. CB. 11 S8. C. * 254 . Pr, Reg, 
| 8 8. Af | 
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"a ſtay of proceedings, where the object of 
it is 3 the time for pleadingn, 
as to diſcharge the defendant out of cul- 
tody upon common bail, c. 
Ci. he plaintiff 's attorney ' or agent, on 
being ſerved with the ſummons, either in- 
dorſes his conſent to an order being made 
upon it, attends the judge, or makes de- 
fault. In the latter Jae, the defendant's 
attorney or agent, after waiting an hour, 
ſhould Make out a ſecond ſummons, and 
after that a third (if neceſſary), which 
ſhould be reſpectively ſerved and attend- 
ed as the firſt. And if default be made 
upon three ſummonſes, the judge, on af- 
- fidavit thereot; will make an order ex 
parte. But if any one of the ſummonſfes 
de attended, the jud e will make an order 
upon, or diſcharge t, as he ſees cauſe; . 
and if he make an order for a month's 
 tiine to plead, it is underſtood to mean a 
lane, and not a calendar, month. 
Tie order of la ju udge for time to plead, 
"ls be ſerved in like manner as the ſum- 
mons. And it is either upon, or without 
terms. The uſual terms are pleadin 5 
ſuably, rejoining gratis, and taking 
notice of trial or inquiry. And 2 
the defendant i 18 an execuſor or 1 


| „Per Cur. M. 28 G. Fred 7105 1455. 1 Blac. 
| Rep. 450. 8. C. 


for, 
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tor, he muſt undertake not to plead any 
fee . againſt. dim, Inge 

h dor pleading , was, E | for 
conteis jud aments. in 
wand plead them in bar to 


ade in chief to the 
| ; wg perde, may 
80 to 125 557 There 
"2, plea. in L cs is. not, an iſſuable 
plea ; nor 2 falſe plea of judgmęnt re- 
A or other plea which does 
o the mierits*, , But, a plea of te 

$1 deemed an ifſuable plea', and alſo, a 
-plea, of the ſtatute of limitations i of that 
a bail- bond was taken tor, caſe and fa- 

- Your; As to;demurress, there is à diſ- 
tinction. between a real and fair demurrer, 
. and a demurrer without good cauſes : 
The former is. an iſſuable Plea, within the 
meaning of a judge's; order 3. the latter 
is not, but only an evaſſon ot it“. By 
rejoining, gratis is meant, rejoining pith- 


out the common Frida rule to rejoin“. 
Bert notice of 1 » n, ae cauſes, 


Az 1 
* 8 Nod. 308. and Fea 1 Ball 1 122, 7 Barnes, 
— bs * 2 Bur. 782. * 4 hes, 4 8 
. * Valle v. a 
II. q e 5. B. 4 Bur. 59. — 4 
263. 3 T. R. 124 2 T. R. 390. contra. f 1 Bur. 
605. ® 3 Bur. 1788, 9. 18 5 Ss 1.85. Say. 
Rep. _ Gillett & Ridley 'S, 1 Barnes, 271. 5 
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muſt be given at leaſt four days before 
the commiſſion- day; one day excluſive, 
and the other incluſfive'. In town cauſes, 
two days notice ſeems to be ſufficient®: 
but it is uſual to give as much more, as 
the time will admit of. The defendant, 
however, is not precluded, by theſe 
terms, from demurring to the replication, 
if there be good cauſe 
| Where the defendant is under a judge's 
order to plead ifluably, and pleads a plea 
which is not iſſuable, the plaintiff may 
conſider | it as à mere nullity, and ſign 
judgment“: and where ſeveral pleas are 
pleaded, one of which is not iſſuable, it 
will vitiate all the others . But where it 
is doubtful whether the plea be iſſuable, 
the better way, in term - time, is to move 
| the court to et i ali“: 


M. E. 50G... g T.R. 660. 5 Pr. Reg 
ow. = Ke I. 5 & wit 2 Str, 115 

Valle v. Gardiner, H. 24 6:1 * 3 77 b. 305. 
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or the Rule to plead, and Demand 
| b nl 


＋ F a een be bound by rule of 
eourt, or order of a judge, to plead by a 
time therein limited, it is incumbent on 
him to do ſo, although the plaintiff do 
= enter” any rule to plead, or call for a 
With this exception, the plaintiff 
- 4 in all caſes enter a rule to plead, 
whether the defendant appeared or not; 
and where the defendant has appeared, 
de mult alſo demand a plea; before he 
can ſign judgment. 
The rule to plead is the order of the 
court; and may be entered, at any time 
after the delivery, or filing and notice of 
the declaration, in term, or within four 
days after; and Sunday is a day within 
this rule, unleſs it be the firſt or laſt, x 


a R. T. 5 & 6 G. II. Pr. Reg. 290, 291. Caſ. 
Prac. C. B. 69, 141. 8. C. d Impey, 140. 2 
Salk. 624. 1 Str. 86. 0, 
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2 there were two rules given, 
of four days each; the firſt ad reſponden- 
dum, the ſecond ad reſpondendum perempto- 
ri6%, Theſe were afterwards converted 
into one eight-day rule*; but now, four 
days only ſhall be allowed the defen- 
<. dant, from the time of giving any rule 
to plead*':”” which four days expire 
| before, with, or after the time for plead- 
ing. If they expire before, the plaintiff 
muſt wait till the expiration of the time 
for pleading, before he can ſign judg- 
ment for want of a plea: But if they ex- 
pire with or after that time, the plain- 
tiff is at liberty to ſign his judgment, 
the day after the rule for pleading is 
„ out; the declaration having been re- 
+. gularly delivered or filed, and the de- 
„ fendant or his agent being called upon 
a d 
When a rule to plead has been once 
entered, and the cauſe ſtands over to 
another term, without any further pro- 
ceeding, a new rule to plead ſhould re- 
gularly be entered in that term, to enti- 
tle the plaintiff to ſign judgment; for all 
judgments muſt be entered, the ſame 
term in which the rules are given”. 


2 Vid. Iatrod. II. 2 Salk. 517. 2 Salk. 51. 
*R. T. 1 G. II. 2 Str. 1192. f R. H. 2 G. II. 


| eg. 3. h Gilb. . B. 318. 
Where 


* 


258 ule-to plead; 


Where: the: n is lamented, if 2 
rule to plead be entered the ſame term 
the amendment- a made, though before 
ſuch amendment, it is ſuſſicient; other- 
wiſe a new rule to plead: muſt 1 
And where the giving 'a 
rule to plead, bas been ele by in- 
Function, po "ſign 3 — after the 
injunction is diflol o ew 
| Ane | S 
The demand of plea: 6a: notich. in 
writing: from the - plaintiff's: attorney; 
and, except where the defendant is in 
cuſtody of the ſheriff, &c. muſt be 
made in every caſe where the defendant 
has appeared. But before the defen- 
_ .dant'has appeared”, or after the plaintiff 
bas entered an appearance, or filed com- 
mon bail for him, according; to the ſta- 
kute* „ or where the defendant is in cuſ- 
of the ſheriff”, &c. the demand of 
2 plea is unneceſſary 7. It is.uſually:made 
- pending the time for pleading: and the 
Sie e . ſign judgment, till the 
expiration of twen . from the 
time af n 155. N me 
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for pleading be out, 2 3 5 may be 
er the 


ſigned at any time aft twenty-four 
hours are expired; and therefore if the 
plea be demanded in the morning, the 


plaintiff is not obliged to wait until the 


opening of the office, in the afternoon of 
the following day*. 


r1 T. k. 4. 
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